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Tiute palriotisni consists of an intdUgvut attach- 
itncnt to the institutions of our country. We love, 
or rather we ought to love, an object, in the pro- 
portion in which wc perceive it to be worthy of our 
love ; and in this is implied a fair knowledge of its 
tjualities. It would surely be absurd to hear a 
j)erson constantly uttering passionate expressions of 
fondness fo^^ an individual of whom he proves, upon 
inquiry, to know little or nothing beyon(i4he name ! 
\Mien pressed to/^xplfiin the'grounds of his attach- 
ment, he stammerh, with an embarrassed -air, “ Oh 
everybody loves So-and-s(V or “ I ought to love 
hinV’ or “ I arn taught to love him.’’’ Is not this 
calculated to excite a smile of surprise, and even 
contempt ? And yet, how many are there who act 
thus tow^ards their country ! — Who have the ‘ love 
of their country’ constantly on their lips; they 
‘ prefer its interests to theii^ own ; ’ they would 
* make any sacrifice in behalf df thr voimtitution ; ’ 
they would ‘ lay down their life for it ; ’ it is their 
‘ fervent desire to hand it down unimpaired tp 
their latest posterity.’ If a person of this description 
were asked, ichat is it that you so love, for which^ 
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you would do, and sacrifice, so much, and are 
so desirous that your latest posterity should enjoy » 
what satisfactory answer would he make ? 

It is obvious, then, that before a man can be 
allowed rationally and worthily to love his country 
and her institutions, be must be in some measure 
capable, of undeVstandirfg and appreciating thtm ; 
and this cannot be, without considerable inqirtry and 
reflection. * 

But,” says another, ‘‘ I love my country for 
this plain reason —her institutions* secure liberty.” 
Has he, however, at any time troubled himself to 
inquire how they answer so noble an end ? Or has 
he hitherto rested satisfied with catching a few cant 
phrases, taking everything for granted that he 
hears uttered upon the subject, dignifying every 
fluctuating fancy and prejudice with tlie imposing 
name of patriotism ? It certainly may l>c excusable, 
or rather fitting, for one whom Providence has 
placed in the humblest sphere of*society, to say, ‘‘ I 
feel, I know, that I live in a country wher^I enjoy 
j>erfect freedom and safety, both of person and 
property, and I love the country that secures me 
such principles — her institutions must be admirable ; 
and though I have not the means of ascertaining 
their nature, yet I can venerate, and will support 
them.” But how does this language sound in the 
mouth of one who |l5rofesses to have received alibei*al 
education, to move in a superior circle of society, to 
be entitled even to discuss* — to form, to express, and 
to disseminate opinions upon— the gravest constitu- 
' fi^al questions that can be proposed .? . 

Let it then be said that we love, in oxxr country, 
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an object which confers signal benefits upon us ; — 
towards which, therefore, we cultivate feelings of 
intelligent gratitude. Is it #iny evidence of our 
sincA*ity, is it respectful to that country, to make 
no attempt to become acquainted with any part of 
the structure and economy of its constitution* when 
we fwve it so easily in our pbwer to 8o so ? JIo we, 
nevertheless, assume a confident tone in speaking of 
its defects and the renfledies that we conceive neces- 
sary ? do we venture to attempt alterations in a 
machinery of whith we are entirely ignorant? — How- 
many a fluent and confident declaimer, and even 
writer,* upon political subjects, would startle 
himself into making exertions to become really 


* The confused and imperfect notions of many who assume 
to deal with subjects^uf constitutional law arc thus alluded to 
by Paley : — Most of those who treat of the British consti- 
tution, consider it as a* scheme of goverumefiT formally 
planned and contrived by out anecstdrs, in some certain era 
of our national history, and as set up in pursuance of such 
regular plan and design. Something of this sort is secretly 
supposed, or referred to, in the expressions of those who 
speak %)f the ** principles of the constitution,” of bringing 
back the constitution to its ** first principles,” of restoring it 
to its “ original purity,” or “ primitive model.” Now this 
appears to me an erroneous conception of the subject. No 
such plan was ever formed ; consequently no such “ first 
principles,” “ original model,” or standard, exist : I mean, 
therU never was a date or point of tim/^u our history w'hen 
the government of England was to be set up anew', and when 
it was referred to any single person, or assembly, or com- 
mittee, to frame a charter for the future government of the ^ 
country ; or when a constitution, 'so prepared and digested 
was, by common consent, received and established.”-*- ilforo/ 
and PoMc^f PhjfoMophjf, book vi., c. vii. 
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acquainted with the laws and constitution of hist 
country, if he could be persuaded secretly to cast 
his eye over the list pf the contents of this little 
volume, for instance, and ascertain the extent dr his 
acquaintance with them ! How liiany important 
matters would he there find of which he knew 
literally nothin ; or, 'at most, possessed only a 
slight and superfidaUsmattering. ! What char and 
distinct notions has he of solne even of the most 
notorious topics — of Magna Charta, the Petition of 
Rights, the Habeas Corpus Act, l5ic Bill of Rights, 
tlie Act of Settlement, the Doctrine of the Heredi- 
tary Right to the Throne, the Successions, the 
Prerogative of the King, the Constitution and Powers 
of Parliaments, Trial by Jury, with very many 
others that could be mentioned. How easily is 
such an one the dupe of delusions^ how numerous 
and dangerous are the delusions he 'aids in dis- 
seminatihg ! How can he justify support of the 
existing order of things, or’ vindicate his adherence 
to those’ who would effect changes in thorn ? If 
the principle of one great party in the state, as 
pointedly observed by Mr. Hallam, be conscnSitinn^ 
of the other melioration^ how can the man we are 
speaking of, attach himself to either f What value 
have his opinions — what weight can be attached to 
them ? Can one so ignorantly acquiescent, or so 
ign^|itly active, ^be said to possess true patriotism ? 

science of the laws and constitution of our 
fjtry,” says the illustrious commentator, “is a 
of knowledge in which the gentlemen of 
igland have been more remarkably deficient than 
pfose of all Europe besides.” Would that there 
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were mw less foundation for this severe reproach, 
than when it was uttered ! — now even, despite the 
showy pretensions everywhere exhibited, the in- 
crea&d attention to political matters that has been 
excited, the resfless energy that has been developed 
in all ranks of the community i 

Genuine patriotism, however, will not expend 
itself itpon duties, of so genecal and public a 
description as those«just allhded to, but will 
incline its possessor to the careful consideration of 
his own positiow as an individual member of the 
state, — the personal privileges and duties conferred 
and imposed by the constitution under which he 
lives. If it produce not this result, it is nothing 
but a name— a delusion. 

Vir bonus cat quis ? 

Qui consulta* patrurn, qui leges junique servat ! 

c 

It is to ensure so desirable a result as tHyis, that a 
real lover of his c5un4ry wcaild wish to see his 
fellow-cyuntrymen everywhere animated^ with a 
desire to be really well-informed upon a matter of 
such«high concernment as how he may conduct 
himself in all respects as a good citizen, in the dis- 
charge of both his public and his private duties. 
Can it be necessary to search for illustrations? 
They will be found in almost every page of this 
volume. One or two may, Jj^owever, be here 
briefly presented to the intelligent and candid 
reader. —Who is there, for instance, in any rank of 
life, that may not at one time or other be called^ 
upon to become an executor^ an administratm'^ or a 
trustee^ or be placed otherwise in situations where ^ 
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he will be called upon for advice, and also to act, 
in sudden and very serious emergencies amongst 
his relatives and friends, or when such shall have 
happened to himself? In what a situation will he be 
placed if he should find himself wholly ignorant of 
the matters which are then forced upon his atten- 
tion — if compelled either to confess his incapacity, 
and be utterly useless in the most grievous exi- 
gences, — or if he should ranshly undertake to act, 
and by his ignorance entail distress, and perhaps 
ruin, upon himself, and upon ^hose whom he 
anxiously wished to serve ! If, on the contrary, at 
the expense of but very moderate exertions, he 
should have made himself acquainted with even 
the little that is contained in this volume upon the 
subjects above alluded to, how sensible will he be 
of the advantages it has conferred upon him ! — 
the very least of which will be that he is aware of 
the geumcal nature of the dulj^s that may devolve 
upon him, the responsibility hoi has incurred or is 
about to incur, and so he will be guided accordingly. 
It were endless, however, to cite examples such as 
this — to point out the advantage, and indeed the 
necessity, of being in some measure acquainted with 
the laws and institutions of our country,” even on 
occasions sb private as that just alluded to: but 
thiii^s one other instance which may be cited, and 
in the impressive language of a very 
Authority, Sir Michael Foster, quoted by Sir 
ifliam Blackstone in his Commentaries *. 

The knowledge of that branch of jurisprudence 


• Postf page 329. 


INTRODUCTION. 


xiii 

which teaches the nature, extent, and degree's of 
every crime, and adjusts to it its adequate and 
necessary penalty, is of the utmost importance to 
ever/ individual in the state. For, as a very great 
master of the 'crown law (Sir M. Foster) has 
observed upon a similar occasion, no rank or 
elevation in life, no uprightness* of heart, no 
pruden#a or circumspection of. conduct, should 
tempt a man to conclifde that he may not at some 
time or other be deeply interested in these researches. 
The iniirmities oft the best among us, the vices and 
ungovernable passions of others, the instability of 
all human affairs, and the numberless unforeseen 
events which the compass of a day may bring forth, 
will teach us, upon a moment^s reflection, that to 
know with precision what the laws of our country 
have forbidden, and the deplorable consequences to 
which a wilful disobedience may expose us, is a 
matter of universal concern 

What situation •€!! life, in sliort, what position, 
can be occupied, from the very lowest * to the 
highest — in the ecclesiastical, the military, the 
naval* or the civil state, with all its numerous 
departments and gradations — that has not its parti* 
cular law'^s and regulations to be punctually ob- 
served, before it can be filled with decency, or 
dignity ? Wisely, therefore, has it been laid down 
by^he distinguished author pf^he Commentaries 
on the Laws of England, ‘‘ as an undeniable 
position, that a competent knowledge of the laws 


* See the outlines of the leading doctrines of the criminal 
law, pott pp. 3*29—379. 
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of that society in which we live is the proper 
accomplishment of every gentleman and scholar, a 
highly useful, — almqist an essential part of a liberal 
and polite education And in this,” he 'adds, 
I am warranted by the example oV ancient Rome; 
where, as Cicero informs us, the very boys were 
obliged to leatn the tfwelve tables by heart, «> as a 
mrinen mcessaritm, or indispensable lea^on, to 
imprint on their tender minc^ an early knowledge 
of the laws and constitution of their country f.*’ 
The necessity of early supplying our youth, 
especially intelligent and respectable youth, with 
correct information on so interesting and all im- 
portaiit a subject as the laws and constitution of 
their country, at least their leading doctrines, may 
be deduced from one circumstance peculiar to the 
present stirring and eventful times: that from 
whatever cause, and with whatever result, political 
topics every day forcing jjiemsclves more and 
more uf>on the attention of all classes of society. 
There kre many who rejoice at this, many that 
deplore it ; but that such is the fact no one will 
doubt. The eyes of all are directed incessantlyj some 
with an affectionate and anxious, others with an 
eager and insolent scrutiny towards the structure 
of our law's and constitution, in order to test its 
fitness for the exigences of the times, to detect its 
imperfections, an^ devise the necessary remedyes. 
In such a view of the case, what can be more 
desirable than early to instil into the young and 
inquiring riiind, from a pure source, accurate and 


Post, page 1. 
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enlightened notions! What a safeguard will be 
thus supplied against false and dangerous doctrines, 
what a facility for compreheiyling the scope and 
efrect*of the important changes that are from time 
to time proposed, and effectuated — for entering 
into and understanding the many great questions 
of parliamentary iliscussion*! In these practical 
times what avails at that the intelligent youth is, 
after years of severe drudgery,* duly skilled in the 
ancient metres, the mysteries of mythology, the 
varieties of dialect, the niceties of grammatical 
construction ; that he has the geography of Greece 
and Rome, with every spot, in every province and 
colony, so accurately delineated in his mind that he 
can point out in an instant the scene of every event, 
great or small, in their respective histories ; that he 
has got, moreover, something like an inkling of the 
elements algebra and geometry, — if, all the 
while, he knows littlj or nothing of the ••land he 
lives in,’ its laws and institutions? Very far be 
it from «s to undervalue the precious fruits of a 
sound classical education ; to echo the ignorant 
absqitlities that are now and then vented upon this 
subject ; to lose sight of the advantages it confers, 
in point even of mere mental discipline, or the 
high and generous tone it is calculated td communi- 
cate to the minds of youth: but one may be per- 
mitted to doubt the expediency mf so exclusive and 
absorbing an attention to classical subjects, as that 
which has been, and still is too generally exacted 
by those who direct the education of youth. With* 
regard, for instance, to English history — what is 
the real^ amount of knowledge possessed of it 
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by three-fourths of the youth of every rank 
and class, that are educated at our schools, both 
public and private ? — A slight superficial ac- 
quaintance with the succession of the Kings and 
Queens ; the leading battles, sieges, rebellions, 
conspiracies^ state trials, and executions, with the 
names of the leading -persons concerned in them, 
and a few of the most prominent incidents cdiinected 
with them ! These are thte portions of English 
history that are naturally calculated to prove most, 
attractive to youth, to arrest theii attention, at once 
to stimulate and exhaust it : the rest is passed over 
as dull and uninteresting, and therefore entirely 
neglected. The great battle of Hastings, for 
instance; — the frantic bravery of Harold— his 
defeat and death — the triumph of the Norman 
Conqueror, — most boys have read with eager 
interest : they can tell how differently the respective 
armies ^nt the ni^ht prececijjng the battle — how 
Harold *‘flew from rank^'to rank” — how he and 
William disposed their soldiery — the crisis*at which 
William’s skill and bravery turned the fate of the 
day— the frightful slaughter that ensued:— but 
where is the boy that thinks of looking, or is directed 
to look, any further into this matter — who adverts 
even for a* moment to the only part of it that is 
really valuable, — ^the vast alteration then effected 
in the laws and^KisUtutions of our country, the 
manner and consequences of the introduction 
and adoption of the feudal system ? In the most 
■popular school-* abridgment’ of the * History of 
England,’ that of Doctor Goldsmith, tliis subject 
is not even alluded to ! 
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In very few schools is there any attempt now 
made to teach English history, however readily the 
imporyince of doing so is admitted. School com- 
pilations there ui^^oubtedly are ; but their perusal is 
either wholly optional to the scholar, or required in 
such miserable misproportion to the other studies df 
the scfiool, as to be* attended with no solid or per- 
manent advantage — neither impijessing the memory 
nor informing the undei^tanding. No one, on the 
contrary, that has turned his attention to this subject^ 
can have failed to remark the very great superiority 
of the knowledge possessed by school-boys of 
Grecian and Roman history, over that of their own 
country — and why ? Firstly, because, as already 
observed, they are seldom, if ever, required to make 
the latter an object of study at all ; secondly, even 
where they are, the very different manner in which 
a master conducts the .two studies, accounts for the 
very different result. *I^he satisfied with requiring 
the youth merely t6 read over, however carefully, 
a given portion of either Grecian or Roman history ? 
No ; he accompanies and illustrates its perusal by 
that of another book, of Potter’s or Adams’ Anti- 
quities, which are respectively to Grecian and Roman 
history what the present volume will prove to Eng- 
lish history : — throwing light upon the most difficult 
and obscure passages,. as well as investing them with 
a lively interest, and impressing ^em firmly upon 
the memory, by exhibiting the peculiar nature of 
the institutions, laws, habits, and customs of the 
country. 

The youthful reader of these pages is assured 
that he ifill ^nd in them a great light cast upon 
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innumerable, but especially the more early, portions 
of the history of our country^ by the discussions 
respecting the origin and progress of our l^ws^ 
which are here presented to his notice*. aIi laws, 
he must reflect, originate in the feelings, characters, 
and exigences of those for whom they are enacted ; 
and, as it is* with these feelipgs, charactefs, and 
exigences, and thavaripus events which pTbduce or 
affect them, that history is*"princi pally conversant, 
surely nothing that tends to illustrate them can be 
unimportant or uninteresting to*Hhe student of his- 
toryf. If, then, history, especially the history of 
one's own country, be really an essential branch of 
education, it cannot be tbo mucb to repeat, that this 
little volume, tending so obviously to enhance the 
advantages and facilitate the prosecution of that 
study, will enjoy a favourable reception as its con- 
comitant. 

^ 

• A very striking Illustration the truth of this remark 
will found, post, pp. 404 — 406, in tlie note giving a brief 
and popular account of the introduction of the system of uses 
and trusts, 

+ The constitution of England,** observes Dr. Paley, 
“ like that of most countries of Europe, hath grown out of 
occasion and emergency ; from the fluctuating policy of dif- 
ferent ages*; from the contentions, successes, interests, and 
opportunities of different orders and parties of men in the 
community. It resembles one of those old mansions which, 
instead of being byllt all At once after a regular plan, and' 
according to the rules of architecture at present established, 
has been reared in different ages of the art, has been altered 
from time to time, and has been continually receiving additions 
and repairs, suited to the taste, fortune, or conveniency of its 
successive proprietors.*— ilibra/ and PoMcal PhUosophp, Book 
vi., chap. viL 
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It must, we think, be admitted, therefore, that 
English history, thns studied, would form at least 
a very valuable, if not even an essential, element in 
every system of education. Consider what time and 
pains are spent upon teaching the elements of geo- 
graphy, chronology, and even astronomy ; how in 
many establish ments^ouths afe carefully catechised 
every w^k, or oftener, in order tp fix in their minds 
often the minutest detailSconcerning — even the names 
and placcsof different stars— the costumesof different 
countries, ancien<f and modern — the most curious 
products of distant regions — the dates of events, 
often as unimportant as important : these are the 
occupations which in most schools, it is believed, 
fill up almost every spare moment that is not devoted 
to Greek, Latin, and ciphering. That they are 
useful, and often ihteresting objects of attention, is 
not intended To be denied ; but is it asking too mucli 
to permit the present ’'!plume, not to supersedi^ them, 
but to share with them tRe attention of master and 
scholar ? * The more that this request is considered 
the more reasonable vrill it appear. What a large 
propoi1:ion, for instance, of respectable youth are 
devoted, at an early period of their lives, to the 
various branches of the legal profession, as attor- 
neys, proctors, barristers, to whom an acq*uaintance 
with the important topics of this volume, gradually 
and^easily acquired, will be attend|>d with the hap- 
piest effect, quickening and stimulating their relish 
for a profession and a study, the principles of which 
are so valuable, so noble — which it will be ere long 
the busings of their lives to carry out into practice, 
and earn chei;eby an honourable livelihood, a high 
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Station, and a lasting reputation ! How many a 
hesitating parent or child, in that trying period of 
incertitude as to th^ choice of a profession known 
to almost all, may be happily determined by* predi- 
lections derived from the perusal and study of this 
volume, when at school ; giving thus, perhaps, to 
the Ipgal profession, One who, instead of pining in 
the wretched obscurity of an ungenial calltag, will 
rise to be one of the brightest ornaments of the Bar, 
the Bench, or the Senate I What an interesting 
and inspiring task must it be to fee teacher, whose 
heart is in his work, who desires to train up a useful 
member of society, to drop into the fertile mind of 
an eager and gifted pupil the seeds that shall soon 
ripen into a noble and intelligent patriotism, to trace 
the progress of our liberties through all the 
chequered scenes of our history-^^to point out the 
origin and growth of our most valued* institutions I 

It iA)ften and truly said, (h^it we live under one 
of the most artifici^ and complicated constitutions 
ever pbssessed by a country : why, then, should we 
not endeavour to familiarise the minds of our youth 
betimes with its machinery and mode of worlAng ? 

That such subjects as those here spoken of should 
have failed in forcing their way into the middling 
classes of schools in this country is sufficiently 
surprising; but that they should have been dis- 
regarded in the ^eal; public schools and other places 
of education, where are educated youth of such birth 
and fortune as ensure their becoming, ere long, 
puUic and influential members of society, is singular 
and melancholy. Are these times, when the youth- 
ful representative of a great family, ^nd heir of a 
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commanding fortune, after eight or ten years’ 
incarceration in Greek and Latin literature, with a 
very few subsidiary pursuits, should be hurried off 
to*theVniversity, eager for classical or mathematical 
distinction ; and*then have to acquire for the first 
time, perhaps in the heat of some sudden emergency, 
the veriest elements of legal and , constitutional 
knowledge; rushing upon hustings and into Parlia- 
ment, hot from a first glance at* Blackstone or De 
Lolme, with no distinct ideas, no settled opinions 
upon subjects wj^iich, nevertheless, they assume 
to handle with a most mischievous and daring 
familiarity ! How pitiable is their position ! 
What is to become of them in the presence of 
those who wield the weapon of audacious asser- 
tion P So far from being able to detect and 
expose the most impudent and noxious fallacies, 
they can scarce conceal their own scandalous 
ignorance of the veriest elementary princi{des and 
practical details ! — ^ow^iffereIlt will be the case of 
theintelligentyouth who underjudicioussupeijntend- 
ence shall, even during his school-days, have become 
modcAitely familiar with the contents of this vo- 
lume ! How easily and rapidly cAn he hereafter 
ingraft upon his early and accurate knowledge, the 
most valuable acquirements, legal and* constitu- 
tional ! To such an one, every event recorded in 
the« history of his country, andu transpiring from 
day to day, is possessed not only 6f interest, but of 
practical utility ; as evidencing, like straws borne 
along the surface of a rapid stream, the operation 
and tendency of those great principles by which 
events scjdi national actions are regulated; and, 
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consequently 4 guiding him to correct conclusions 
concerning them. “ Political innovations/’ says 
Paley, ^‘commonly produce many effects beside 
those that are intended. The direct consequence is 
often the least important. Incidental, remote, and 
unthought-of evil and advantages frequently exceed 
the good that, is designed, or the mischief that is 
foreseen. It is from the silent and unobserved 
operation, from the obscure^progress of causes, set 
at work for different purposes, that the greatest 
revolutions take their rise. * politics, the 

most important and permanent effects have, for the 
most part, been incidental and unforeseen ; and we 
inculcate this proposition for the sake of the caution 
which teaches that changes ought not to be adven* 
tured upon without a comprehensive discernment of 
the ccHisequences — without a knowledge as well of 
the remote tendency, as of the immediate design"*^.' 

The^present ^ork may, in short, be correctly 
considered as a key to the^^hiStc^y of England: ex- 
plainii^ what is difficult, illustrating wliat is ob- 
scure, affording a clue to all its complicated and 
distracting details, giving interest to what wc^ld at 
first sight appear dry and repulsive — throwing 
light, in short, upon the . whole mechanism of the 
British ciHistitution, and enabling the young and 
intelligent reader early to understand and appro- 
ve celebre|ed observation of Montesqqieu, 
hath not ^scrupled to profess, even in the 
H[x>som of his native country, that the English 
Pfhe only nation in the world wheee political 


Moral and Political PhUosophg, book vi., cl|ap. vii. 
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OR CIVIL LIBERTY IS THE DIRECT END OF ITS 
CONSTITUTION.” 

Having thus, by the foregoing observations, en- 
decftroured to point out the advAitage of supplying 
youth, at an early period of their education, with 
accurate and intelligible information upon so im- 
portant a subject as that of tte laws /md constitu- 
tion of tJbeir country, it is time fo advert td the 
celebrated work which jias supplied the materials 
for the present volume, and then to state the prin- 
ciples on which ifs compilers have proceeded in 
making their selections. The writer of this intro- 
duction recently had occasion, in the course o^ 
another work, to collect together a few of the 
numerous testimonies to the merit of the Com- 
mentaries on the Laws of England, borne by 
various statesmen, philosophers, lawyers, as well as 
other very competent judges : and a few of them 
are here presented to^the reader. 

‘‘ He it was,” said*l3brd Avonmore, speaking 
of Sir William Blackstone, “ that first gave^o the 
law the air of a science. He found it a skeleton, 
and clothed it with life, colour, and* complexion : 
he embraced the cold statue, and by his touch it 
grew into youth, health, and beauty.” 

In Black stone'^s Commentaries,” said4he great 
Lord Mansfield, your son will find analytical 
reasoning diffused in a pleasing^nd perspicuous 
style. There he may imbibe iifiperceptibly the 
first principles on which our excellent laws are 
founded 


H|)liday's Life of Lord Mansfield, p. 69. 
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“ You, of course,” said C. J. Fox, “ read 
Blackstone over and over again ; and, if so, pray 
tell me whether you agree with me in thinking 
his style of English the very best of our modern 
writers ; always easy and intelligible — far more 
correct than Hume, less studied and made up than 
Robertson. , His purity of style I particularly 
adiiifre. He was distinguished as muciufor sim- 
plicity and strength, as any writer in the English 
language 

“ He it was,” wrote Jeremy Benham, “ who, 
first of all institutional writers, has taught Juris- 
prudence to speak the language of the scholar and 
the gentleman; put a polish upon that rugged 
science, and cleansed her from the dust and cobwebs 
of the office ; decked her out to advantage from the 
toilet of classic erudition ; enlivened her with 
metaphors and allusions, and sent her abroad in 
some measure to instruct, atfd in still greater mea- 
sure to entertain the mi^eTlaneous, and even the 
most fiistidioiis societies f.” 

“ Blackstone’s Commentaries,” said Sir William 
Jones, “ are the most correct and beautiful t>utline 
that ever was exhibited of any human science J.” 

Notwithstanding, however, these splendid testi- 
monials, k cannot be denied that the four volumes 
of the great work to which they relate are far 
more frequently* lauded than studied, or even 
perused -^espe^ly by hon-professional people; 


♦ Trotter’s Memoirs of Fox, p. 512. 
t Fragment on Government, Pref, xixix. 
* J Law of B^ments, p. a 
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and the reason of this it is not difficult to discover. 
They contain much that is very abstruse, that is 
merely technical ; very much that is now obsolete : 
aitd those portions that are po^hilar and intelligible 
to non-professicmal readers are very difficult of 
discovery to those who are not familiar with the 
system and arrangement of \he Con\mentaries. 

In tl)^ present voltime, two professional gentlemen, 
intimately acquainted ;ivith thet^ommentaries, have 
united their efforts for the purpose of selecting 
illustrating, and ganging all those portions which 
are calculated to interest and instruct youth, and, 
indeed, general readers of every rank and condition, 
without the slightest tincture of party politics. Not a 
line will be found in this volume which can exceed the 
capacity, or offend the delicacy, even of female youth. 
No pains have be;pn spared to present, from time to 
time, a brief but accurate notice of the leading 
changes in general law, which have been effected 
since the text was petlned by Blackstonc ; to dis- 
tribute ajid arrange the extracts, notes, and ques- 
tions, in such a manner as will be best suited for 
the purpose of study on the part of youth, and of 
examination on the part of their preceptors. May 
not, then, such a work as the present — containing, 
in fact, the very cream of Blackstone’s* Commen- 
taries — be considered fairly entitled to the appro- 
bation of all those who are intrusted with the 
education of youth ? And, suppose it introduced 
into establishments where a liberal system of educa- 
tion is carried on, — with what little effort, with what 
a slight v^ation of the existing order and method 
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of the business of the schpoUrooni; can its all-im- 
portant contents be brought to the notice of the 
scholar * ? 

A sincere desire lo benefit the rising geneirati<ai, 
by placing early within thdr reach, in an attractive 
form, the elements of the laws and constitutions of 
their country, has induced the compilers of this 
volume to sacrifice to its preparation ^ several 
precious intervals ogc leisure, as well as to interrupt 
their professional avocations ; and they now lay the 
result of their . humble but cheei^ul labours before 
the public, with a confident hope that they will be 
duly appreciated and encouraged. 


* The writer of these pages has long been of opinion that 
Blackstone’s Commentaries contained materials for a most 
Taluable school-compilation ; and thus expressed himself, upon 
the subject, in a late publication , 

** It is surprising that a work so celebrated das this, for its 
pure and beautiful language, lucid tarrangement, and univer- 
sally interesting and important Ij^j^s, should not have been 
long ago adopted as a school-book-^at least for the senior 
classes of scholars— especially when it is recoil ected how con- 
siderable a proportion of youth are destined for the various 
departments of the legal profession. Would it not be^ighly 
fkdvantageous for parents^ in such cases, to propose prizes to 
their sons, for superior proficiency in Blackstone’s Commen- 
taries ? "-^Popular and Practical IntrodttcHon to Law Studies^ 
pp. 480-1. 

The Inner Temple^ Ldkdc^, 

TXHh Nov. 
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IMPOHJ-ANCE OP A GENERAL ^ACQUAINTANCE WITH 
^ THE LAVs of ENGLAND, 


The science of the laws and Gonstitntion of our own 
coufitry, is a species 9f knowledge in which the gentlemen 
of England have been more remarkably deficient than those 
of all Europe besides. In most of the nations on the conti- 
nent, where the Civil or Imperial law, under different modi- 
fications is closely interwoven with the municipal laws of 
the land, no gentleman^ or at least no scholar, thinks bis 
education is completed, till he has attended a course or two 
of lectures, both upon the institutes of Justinian and the 
local constitutions of his native soil, under the very eminent 
professors that abound in (heir several universities. And 
in the northern parts of our own island, where also the 
municipal laws are freqjienliy connected with the civil, it 
is difficult to meet with a person of liberal education, who 
is destitute 'of a competent knowledge in that science, 
^hich is to be the guardian of his natural rights and the 
rule of hi9 civil conduct. 

1 think it an undeniable position, that a competent 
knowledge of the laws of that society in which we live, is 
the proper accomplishment of every gentleman a^d scholar; 
a highly useful, I had almost said essential, part of a 
liberal and polite education. And in this 1 am warranted 
by the gxample of ancient Rome ; whera^ as Cicero informs 
us, the very boys were obliged to learsS the twelve tables 
by heart, as a camsn necessaHum, or indispensable lesson, 
to imprint on their tender minds an early knowledge of the 
laws and constitution of their country. 

* Blit as the long and universal neglect of this study with 
tis in Englan^ seems in some degree to call in question the 
truth of this ^Jdq|it position, let us proceed to demonstrate 
the utility of som^ general acquaintance with the municipal 

B 
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law of the land^ by pointing out its particular uses in all 
considerable situations of life. ^ 

And, first, to demonstrate the utility of some acquaintance 
with the laws of the lp.nd, let us only reflect for a moment 
on the singujiar frame and polity of that land, owhibh is 
governed by this system of laws,— «'a land perhaps, the 
only one in the universe in ^hich political or civil liberty 
is the very end and scope of the constitution. This liberty, 
rightly understood, consists in the power of doing, whatever 
the laws permit ; which is only td be effected by a general - 
conformity of all orders and degrees to those equitable 
rules of action, by which the* meanest individual is pro- 
.tected from the insults and oppression of the greatest. As, 
therefore, every subject is interested #in the preservation of 
the laws, it is incumbent upon every man to be acquainted 
with those at least, with which he is immediately con** 
cerned ; lest he incur the censure as well as inconvenience, 
of living in society without knowing the obligations which 
it lays him under. — ^And thus much may suffice for persons 
of inferior condition, who have neither time nor capacity 
to enlarge their views beyond that contracted sphere in 
which they are appointed to move.* But those, on whom 
nature and fortune have bestowed more abilUties and greater 
leisure, cannot be so easily excused. These advantages 
are. given them, not for the of themselves only, but 

abo of the public; and! yet they cannot, in any scene of 
life, discharge }Nrop^rly their duty either to *tbe public or 
themselves, without some degree of knowledge in the laws. 
To evince this the more cbarly^ it may not be» amiss %b 
descend to a few particulars. 

, Let us therefore begin with our gentlemen of 
PENDENT ESTATES AND FORTUNE, the moSt USefifl as Well 
as considerable body of men in the nation ; whom, even to 
suppose ignorant in this branch of learning, is treated by 
Mr. Locke as a stri^nge absurdity. It is their l^ded 
property, with its^orig and volumipous train of bescents 
and conveyances, settlements, entails, and incumbrances, 
that forms the most intricaie and most extend ye olgect of 
legal knowledge. Tihe tl^orough comprehension of these, 
m ail their minute distinctions, is perhaps too laborious a 
for any hut a lawyer by profession^ yet still the 
inndufstandliigof a few leading p^t|ciple6, Tel|ting to estates 

End i^mvAVAAmno*. mntr mnm» ahIH intArd nnnn 
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gentlemans inferior agents, end preservo him at least 
. from very gross and notorious imposition *. 

Again, the policy of all laws has nmde some forms 
necessary in the wording of last . u0s tmd tea^ments, and 
moi% with regard to their attestation. An ignorance in 
these must always he of dangerous consequence to such 
as by choice or necessity compile their own testanients 
without any -technical assistance. Those who have attended 
the coutjts of justice, are the best w'itnesdes of thg oonfu^ 
sioii and distresses thaf are hereby ^oasioned in families ; 
and of %e difficulties that arise m discerning the true 
meaning of the testator, or sometimes in discovering any 
meaning at all : so that in the end his estate may oiten be 
vested quite contrary^to these bis enigmatical intentions, 
because perhaps he has omitted one or two formal words, 
which . are necessary to ascertain the sense with indis^ 
putable legal precision, or has executed his will in the pre* 
senceof fewer witnesses than the law requires. 

But to proceed from private concerns to t^ose of a more 
public consideration. All gentlemen of fortune are, in 
consequence, of their property, liable to be called upon to 
establish the rights, to estimate the injuries, to weigh the 
accusations, and^omerimes to dispose of the lives of their 
fellow^subjects, by serving^^on juries. In this situation 
they have frequently a rjgdmo decidh, and that upon their 
oathSi questions of nice importance, in the solution of 
which some legal skill is requisite ; especially where the 
/aw and the faet^ as it often happens, are intimately blende 
together.* And the general incapacity even of our best 
juries to do this with any tolerable propriety, has greatly 
debased their authority ; and has unavoidably thrown more 
power, into the hands oi the judges, to direct, controul, and 
even reverse their verdicts, than perhaps the constitution 
intended. 

But it is notes a juror only, that the«£nglish gentleman 
is caUetl upon to determine questiohs of right, and distri-* 
bnte justice to bis fellow subjects : it is principally with 
this order of men, that the tof^mission of the peace is 
filled. And here a very ample ^eld is open for a gentle-* 

• 

* ** One of the dUtingaished itsl property Iswjers Jiving^'the kte 

Lord Chaticeller if Jieland (Sir Edwaid Sugden), publiehed a veW aseftil 
little work,call^ Miettsrs to a Man of Propertu o» ^ Me of 
^ 6th Edition, 1859; 
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man to exert his talents, by maintaining goo4 order in hm 
neighbourhood; by punishii^^he dissolute and idle; by 
uK>tecting the p^ceable and industrious ; and, above all, 
by healing petty difFerfinces, and preventing vexatious pr^ 
secutioDs. But, in order to attain these desirable' enhs, it 
is necessary that the magistrate shDuld understand his 
business ; and have not only Ihe will, but the power also 
(under which must be included the knowledge), of adini- 
nisteripg legal dtid effecftual justice* Else, when he has 
mistaken his autherijty, through ^passion, thropgh igno- 
rance, or absurdity, he will be the object of contempt from 
his infenors, and of censure from those to whom he is 
accountable for his conduct. 

Yet further ; most gendemen of 'Ajonsiderable property, 
.at some period or other of tjbeir . lives, are ambitious of 
rtpreseniing their emntrg in parliament ; and those who 
are ambitious of receiving so high . a trust, would also do 
well to remember its nature and impprlance. They are 
not thus honpurably distinguished from the rest of their 
iellow^subjects, merely that they may privilege their per- 
sons, their estates, or their domestics ; that they may list 
under party banners ; may grant or withhold supplies; may 
vote with or vote against a popular or unpopular adminis- 
tration ; but upon considerations far more interesting and 
important. Theyar^ the giSRiians ^ the English con- 
stitutioji;! ; the makers, repealers, and interpreters of the 
English laws; delegated to watch, to check, and to avert 
every dangerous innovation^ to propose, to adopt, and to 
cherish any solid and well-weighed improvement; bonn'd 
by every tie of natare, of honour, and orreligion, to trans- 
mit that constitution and t^ipse laws to their ppstm^ity, 
amended if possible, at least ^thout any derogation* And 
how unbecoming mtud; it ajj^w in ^ member of the legis- 
lature to vote for a new ' who is utterly ipiorant 

of the old I what kind iiti^pmtation can he l>e enabled 
to givBg who is A stVanger to |be text .upon w*hieb he 
comme^i ^ o. 

^flRs saidof our gentlemen in genenil^nnid the pro- 
jj^ty of their application toj^e study of thela^ of thmr 
will bold ,^naliy atvong or with 

to the NonitiTt of this r^lm, exiept only in the 
tif nerving upon jwe8*y’3nt» of thisi^the) 

bm aevmi peculiar uro^aoes of greater conseeuenci 
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and concern ; being not only by birth hereditary' counsellors 
of the crown, and judges upon their honour of the lives of 
their brother-peers, but also arbiters of the property of all 
their fellow-subjects, and that in the last resoru lii this 
thei| judicial capacity they are bound to decide the nicest 
and most critical points of the law ; to examine and cor- 
rect such errors as* have escaped the most experienced 
sages of the profession, the lord keeper and the judges of 
the courts at Westminster, Their sentence is final, deci- 
sive, iri^vocable ; no appeal, noT correction, not •even a 
review can be had ; and to their deteVmination, whatever 
it be, the inferior courts of justice* must conform, other- 
wise the rule of property would no longer be uniform and 
steady. ^ 

The Roman pandects will furnish us with a piece of 
history not unapplicable to our present purpose! Serving 
Sulpicins, a gentleman of the patrician order, and a cele- 
brated orator, had occasion to take the opinion of Quintus 
Mutius Scaavola, the then oracle of the Roman law; but, 
for want of some knowledge in that science, could not so 
much as undbrstand even the technical terras which his 
friend was obliged toi, make use of. Upon Which Mutius 
Scsevola could not forbear to upbrafid him with this memo- 
rable reproof, ** that it was a shame for a patrician, a noble- 
man, and an orator of caus^to be ignorant of that law in 
which he was so pecukaidy concerned.” This reproach 
made so deep an impression on Sulpicins, that he imme- 
diately applied himself to the study of the law, wherein he 
^rin^d to such a proficiency, that he left behind him about 
a hundr^ and fourscore volumes of his own coimpHing 
upon the subject ; and became, in the opinion of Cicero, 
a much more complete lawyer than even Mutius Scsevola 
himself. • 

I wciuld not he thought to recommend to our English 
nobility and gentry, to become as great lawyers as Sulpi^ 
cius; though he, together with t^jls tbaracter, snstaiiM 
likewise that of an exedlent orator, a ^rm patriot^ ahd a 
wise indefatigable senator :* but the inference whick a^ses 
from the story is this, that ignorance of the lawr 6f the 
land hath ever been esteemed dishonourable in thdse' Wrho 
are ehtnisted hy their country to tootainuin, to administer, 
and to amend them. ^ ^ . 

Nor will aoniA degree of legal knowledge ho found la 
^ the least anperfluj^us to persons of iii^erior rank, eSpeciidly 
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those of the'^LSAaKED pkofessions* The clerg^^ xtL par* 
ticuiiir» hesides th^ieommon obligattcHia they ate nader ia 
pTophrdida to thdit rank and' fb^iine> have also abundant 
reason, oonsidered'^ fherely as clergy men, to be acquainted 
with many branobes df^the law, which ate almost seevho*' 
and appropriated to^ themselyds alone; ^ Such are the laws 
relating to ‘ adrowsons, institutions, and inductions; to 
simony and simoittacal contracts; to uniformity, residence, 
and pluralities; \o tithes^ and other ecclesiastical dues'; to 
marriages, more especially of kte, and to a variety other 
8iib|ectBi Whi«di are Consigned to the care of their*order by 
the provisions of particular statuftes. * To understand these 
aright, to disceni^wbat is wanranted or enjoined, and what 
is forbidden by law, demands a sort legal apprehension ; 
which is no otherwise to be aequirea than by nse, and a 
familiar acquaintance with legal writers. 

For the gentlemen of the faculty of physic^ I must 
frankly own that 1 see no special reason why they in par- 
ticular should apply themselves to the study of the kw, 
unless in common with other gentlemen, and to complete 
the character of general and extensive knowledge--^ cha- 
racter which their profession, beyond others, has remaik- 
ably deserved. They will give me' leave, however, to 
suggest, and that not ludicrously, that it might frequently 
be ^ use to families ^ou 8uid|^ emergencies, if the phy- 
sician were acquaintedT with tSe dectrine of last wills and 
testaments, at least so ftr Os tektes to the formal part of 
theirvexecution. , ^ 

But 4hose gentlemen who intend to profess the ctesf,, 
end ccclmasUecd lam^ in the nriRiTOAL and i/aritiike 
ooukTS of this kingdem, are all men fnext to common 
kwym) the most indispssiseldy oldighj^ to app^f, theim* 
selves seriously to the^ study d our muhicipai Ishik For 
tbe^'Cil^l and canon ltW8#^considered with respect any 
intrinsio nb%atioii, have no force or nutfaority in this king- 
domt tib^ nie^nomKm^ kndin in EiogkBd than onr kws 
ate : But as ^for aa these fordgn la^, on 

aoiwnti^ ef fom peeiNiar ptopriefyv hkvo iri some particular 
cases, Sad in smne^ pskicukr courts, been ii^ioduoed and 
allfow^ b]| cmr kws^neh ^^ey c^ge^an^ no forther;. 
th^laisthority bsdng whoify founded upon that permission 
andhdqpriom In wmeh we ore not singular in our hottmiB r 
f# iW Holland, where the im^rml kw is much culti- 
v4i€4 bled its decisioi|k' j|^ty ge^iul^^ we are 
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inform^ by Van Leeuwen, that it receives itli force from 
custom and the cotieent of the people> either tacitly or 
expressly given : for otherwise (he adds) we should no 
more be bound by this law, than by that of the Almains, 
thOfFriyikBi the Saxons, the Gothsr the Vandals, and other 
of the ancient nations." Wherefore, in all points in which 
the diiFerent systems depart from each other, the law of the 
land takes place of the law of Rome, whether ancient or 
modern, imperial or pontifical . And^ in those of our 
Englislf courts, whereyi a rec^^ion has been allowed to 
the civil^nd canon lawsj if either tbejr exceed the bcmnds 
of that reception, by extending thendselves to other, matters 
than are permitted to them; or if such courts proceed 
according to the decirions of those laws, in cases wherein it 
is controlled by the law of the land, the common law, in 
either instance, both may, and frequently does, prohibit and 
annul their proceedings : and it will not he a sufficient 
excuse for them to teU the king's courts at Westminster, 
that their practice is warranted by the laws of Justinian or 
Gregoiy, or is conformable to the decrees of the Rota, or 
imperial chamber. For which reason it becomes highly 
necessary for every ipivilian and canonist, that would act 
with safety as a judge, or with prudence and reputation as 
ah advocate, to know in wjiat cases and how far the English 
laws have given sanction t(l^e Roman ; in what points the 
latter are rejected ; ancLwIiS^ they*are both so intermixed 
and blended togetW as to form certain supplemental parts 
of the common law of England, distinguished by tbeiii^itles 
»of the king's maritime, the ki^’s mihtary, and the king's 
ecclesiastical law. The propriety of which inquiry the 
University of Oxford has for mere than a century so 
^oroughly seen, that in her statutes she appmnts that one 
^of the three queAiens to be annually discussed at the act 
by the jurist^nceptors shall relate to the common law,; 
Wbjoining this reason, quia decH 

haudimperiios me Jmis mumcipali^,mt sxtm 

pa^ique jutU uaUts habere** A n(i>^e statutes qf the 
University of Cambridge ,6peak^ expi^ the JSf^e 
'effect.' - ' ' A-' < 

» It must be confessed that the study cff not 

merely a matter of amusefimDti for, aS a judicious 
writer has observed upon a similar occasion, die learner 


♦ See post, pp. 
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<< will be crasiderably disappointed if he looks for enter** 
tainment without the expense of attention : an attention, 
howemert not greater than is nsnally bestowed in mastering 
the rndiments of other sciences, or sometimes in pnrsuiiijg 
a favourite recreation »r exercise. And this attention is 
i|0t equally necessary to he exerted by every student upon 
every occasion Some branches of the law, as the formal 
process of civil suits, and the subtle distinctions incident, to 
landed property, niiich are the most difficult to he thoroughly 
understood, are t&e least worth the pains of undefstanding, 
except to such gentlemen as intend to pursue the prefes- 
sioiL. To othem X mby ventunr to apply, with a slight 
altemtaon, the words of Sir John FonSsctle, when first hie 
royal pupil determines to engage hi ^is atndy. It. will 
not be necessary for a gentleinan, as such, to exaimne with 
a close ap]dication the critical niceties of the law. It will 
fully be sufficient, and he may well enough be denominatedi 
a Wyer, if under ^ instruction of a master be traces up 
the principles and grounds of the law, even to their original 
dements. Therefore in a very sboet period, and with very 
Uule labour, he may be mifficiently informed in the kwa^ 
Us country, if he will but apj^y his mjud in good earnest to 
leceive and apprehend them. For, though such knowle^ 
an is hooeesary for a judge ia hardly to he acquired by the 
lucubrations of twenty years, i^with a genius of toler^le 
pmpfonity, »that kiiowle%awliScn ia fit for a person of hhkh 
mr oomtilion, may be Jearded, jn a single year, withmil 
n«gh|gting bis.other improvemanta.” 
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LAWS IN OENERAI^THE LAW OF NATURE- 
REVEALED LAW-*THE LAW OF NATIONS. 


t*Aw,” in its most gei^eml an^eiomprehQttsm sens#* 
signifies a rule of action; and is applied indiscriminately to 
all kinds of action^ whether animate or inattimate, rational 
or irrational. Thus we say, tka laws of motion^ ofgratita^, 
tion, of optics, or mechanics, as well as the laws of nature 
and of nations. And it is that rule of action which «V 
prescribed by some euperior^ and tcAfcA! the mferior Is 
bound io obey, 

•: Thnswhen the Bnpte^ Bmng formed the universe, and 
created matter oat of nothings he impressed certain prinol« 
pies upon that matter from which it can never depart, ai:^ 
without which at wonki cease to bC. sWhen he put that 
matter into motion, he esiydi^ed certain hms of motion^ 
to which all moveable hodi^|jnust cmjfbrm* And, todeseend 
fmni the greatest operations to the srhallesty when o work- 
man forms a clock, or other piece'of meehams«t,^he esta*' 
hlisbes, at his own pleasnre, certain arbitrary Hales lor its 
•direction, as — that the hand shall describe a given space in a 
given time: to which law, as lohg’as the work conforms, so 
long it continnes in peifeotioihlant^ answers the end of its 
^fiarmation. < ^ ' 

If we further advance, frOtti tiere inactlvtf^atter to 
Igetable and animal life, we shall jfind them still govern^ 
hy lawsp more numerbus indeed^ but ^e^iiaUy 6x!ed and invn* 
riaWe^ii The whdfe pi^gtess dfpkn^ seed to the 

root, and from thence to the 'md ^the method m 

animat digestin^^ k^retioii^ all htbeC hta^chca 

ff vital economy, are not left to cbetr^ irili 
reatbre itself, bat are perfm^med in a woitd^ajny^iiiiiiary’ 
piimner, and guided by unerring rules 

This theu^s the general signifioidioh a ]^le of 

A a 3 
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action dictatied by »>nie aapeiior being; and, in th(»e crea- 
tares that have" neither the power to think, nor to will, 
such lawe mast be invwiably tmyed, so long as the cr^tune 
itself subsists, fiir its existence depends ms that obedienoe. 
Bat laws, in their morsb confined sense, and in which ^ is 
our present business to consider them, denote thb rules, 
not of action in gmieral, but of AiimOfi*aetion, or conduct : 
that is, the precepits by which enan, the noblest of all sub- 
lunary beings, a creature endowed with both reason and 
free will, is commanded tb make ii|e of those faculties in 
the :geuerai r^latiosi pf his behaviour, « 

X considered as a cmtureMmust necessarily be subject 
the ^aws of his Creatbri frr he js entirely a dependent 
being, A being, independent . of any other, has no rule to 
pursue, except sucbl as^hepreacribes to^fiimself ; but a state of 
dependence will inevitably oblige inferior to take the 
will of4)im on whom he depends as the rule of his ooadoct ; 
not inde^ in every particubr, but in all those points 
wherein l^s dependence consists. This principle, therefore, 
Ims more or less extent and effect, in proportion aa the 
superiority of the one and the dependence m the other, is 
greater or less, absidnte or limited. And consequently^ aa 
nsan depends ahsidutely upon his Maher foi^eveiy thing, it 
is nw^ary that ho shot^ du tfi. points conform to bis 
'Maker's will/ ' , 

3Mf nxill qfhb H^kfr Law^^f NaUtrei . 

as Gdd^ when im. created matter, an^ endued it with a prin* 
eiple of mobility, establialiod cmtain rules for the perpetuid 
direction' of that m;btinn rSo, whesi he created man, and^ 
ehdued him with free srill toconductjhimeelf inallpartsi:^ 
lifoi he laid down certete immutsMe laws of humaa nature, 
Wherei^:^at free will is in soM .degree regulated and 
him akks ^eiumlty of reason to dis«*, 
eot^vthepuipoi^';wf those laws^ ■ '■ ; ■ 

he lep allatvhnquscti^q^ w^tever 

iawe he'^ldai^ l'^pehdt 0 uipist or 

Bute* 

btiMi f&Wb Phiiy adyh lawsaaivere fodiided in those rehiT. 
^^ojfjhsjiice that ^existed 

any posirityeiprecepti These mw the eternal, immu* 
l^le laws good and evil, toeihich the Orator himsehF, 
'h6%1V^^hii/mspens^^ #btcb' he 
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enabled human r^on to diseoreri so far as they are nec^ 
tary for the conduct of human actiona. .Suob emo^g: others 
are these principles : that we should live .honestlyy should 
hurt nobody, and should render to erery ^bne jbi« ;duo ; to 
whjjph three n^eneral precepts has reduced the 

whole toctrine of law. 

But if the disccArery of these first principles of the low 
of nature depended only upon the due, exertion of right 
reason^ and could not otherwise be obtained than by a chain 
of metaphysical disquisitions, mankind should havg wanted 
some inducement to har’e quickened their iequiries, and 
greater part of the worl4 We rested content in 

mental indolence, and igiH>ranee^ifo insepaiuble cmapi^^^ 

As therefore the Creator ia,^ being, not ^ly of infinite 
power and fctrdom,%ut also ef infinite ;^ood[»es«,; he has 
been pleased so to eoatrire the constitution and . frame of 
humanity, that we should want no other, prompter to inquire 
after And pursue the rule of right, bu|t only our own self- 
lo^ire, that uutreimal priticipfo of ACtion.^, Jfor he has so 
mtimately connected, so ijosej^bly intererdren the laws.of 
eternal justice with the^ •happiness of each^iudividsal, that 
tbe latter cannot be atW^d hut by the former ; 

andr if the foriqmrlm pancto8Jlyoheyed» it .cannot hut induce 
the latter. In cousequeqceof which mutual connection of 
justice and human felicity, he has not perplexed the law of 
nature with a makitudp ^abstmofod rules and {precepts, 
refening merely to the fi^ess: or unfitness of things, as 
some have vainly suruused; W,; W graciously, reduced 
the rule of obedience to this. one . paternal precept, << that 
maaah<fuld puwue his oumtrue and sut^antial happiness^? 
This is the foundation of what wa^mdl stWn mr pstuid 
pw. „ For the savetid amims into which It is Wnqhed in 
our systems, amoiont tO Up. more than depmik^^^pgj that 
Hbis or that action tends to man^^real happiness, 
bre very Justly cmicludiiig that tim of Jt is a ’ 

part the lawMef^imtufe amv^J^Othp^^ thf 

or that aetdoa JsB 

Iherefore^that . the Iaw'c|'ll4mr8 .forM# ifc v-’ , .• 

This law of nature beiog oeeval ^W 0^ ^ dfc% 

tated bj Sod himself, sup^b^ to 

inyother. It is binding cw'CraU the 
mi aV aU, climes ; no. human Ihwe mm 
camtmry tojhis^ and such of thfii aa are fulm derive a4 
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their force, 'and all their authority, mediately or imme- 
diately> from thk orig^inal. 

But in order to apply thie to the particular exigencies of 
*e^h individual, it is still necessary to have recourse to 
reasoii, whose office it ir to discover, as was before obser,yed, 
what the law of nature directs in every circumstance of life, 
^hy considering what method will tend Ihe most effectually 
to our own snbstantial happiness. And if our reason were 
always, as in our first ancestor before his transgression, 
■clear and perfect, unruffi^d by passjlons, uncloiided*‘by pre- 
judge, unimpaired by« disease or intemperance, <the task 
be pleasant and 4iisy ; we should need no other guide 
hot this* But every man now finds the contrary in his 
own experience ; that his reason is ctjrrupt, and his under- 
standing full of ignorance and error4 

This has given manifold occasion for the benign inter- 
position of divine Providence, which, in compassion t6 the 
frailty, the imperfection, and the blindness of human reason, 
hath been pleased, at sundry times and In divers manners, 
to discover and enforce its laws by an immediate and direct 
Reedation, The doctrines thus delivered we call the revealed 
Of divine law, and they are to be fo^nd only in the holy 
scriptures. These jpeecepts, when revealed, care found upon 
comparison to be really a part of the original law of nature, 
as they tend in all their consequences to man’s felicity. 
But we are not from thence to^ciude that the knowledge 
of these truths was attainable by r^on, in its present cor^ 
rupted state, since we find that, until they were revealed, 
they were hid from the wisdom of ages. As then the, 
moral precepts of this law ans indeed of the Sami' original 
with tho^e of the law of nature, so their intrinsic obligation 
isofequd^rength and perpetuity. Yet undoubtedly the re^ 
Tealed law ie of infinitely more authefnticity than that moral 

« teih which is framed by ethical writers, and denominate^ 
natural law ; because one is the law of nature, expressly' 
declared so to Im Gpd himself; the other is oulyc what, 
by the assistance o# human leason, tcrtmwgme to be^that 
law, If we cocild be as certain of the latter as we are 
# the former, both Would have an equal authority ; but. 
till then, they can never be in any competitioir^ 
togetber. ^ ' ' - - - 

^poa tbet^rlwo foundations, the law of nature and the 

kf flaruiinA: W f W aI'. {a aSit. 
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no human laws should he suffered to conthidict these* 
There are» it is true, a great number of indifferent points, 
in which both the divine law end the natural leave a man 
at his own liberty, but which are found necessary for the 
bea^efit of society to be restrained within certain limits : 
ana hd^ein it is that certain laws have their greatest force 
and efficacy; for, with regard to such points as are not 
indifferent, human laws are only declaratory of, and act 
in subordination to, the fortnerr - To instance in the case 
of m under ; this is expressly fofbidden by the diuine, and 
demonstrably by the natural law > ahd from these prohi- 
bitions arises the true u^lawfulnecCt of this crime. Those 
human laws that annex a punishment to it, do not at all 
increase its moral ffuilt, or superadd any fresh obligation ' 
m foro comcientict % abstain from its perpetration. Nay^ 
if any human law should allow or enjoin us to commit it, 
we are bound to transgress that human law, or else we must 
offend both the natural and the divine. But with regard 
to matters that are in themselves indifferent, and are not 
commanded oi* forbidden by those superior laws; such, 
f<^ instance, as exporting of wool into foreign countries; 
&ere the inferior legislature has scope and opportunity to 
interpose, and^to make that action unlawful which before 
was not 80. , 

If man were to live in a state of nature, unconnected with 
other individuals, ther(t woSld be no occasion for any other 
laws than the law of nature and the law of God.* Neither 
could any other law possibly exist ; for a law always sup- 
^ poses some superior who is to make it, and in a state of 
nature vfe are all equal, without any other superior but Him 
who. is the author of our being. But man was formed for 

ciety, is neither capable of living alone, nor indeed has the 
^courage to do it. However, as it is imposvbib for this 
l^ole race of mankind to be united in one great 60ciet|fi^i| 
aey must necessarily divide into many, and form sepanttd : 
states, commonwealths, and nationp, entirely independeiit 
of ea<m other, and yet liable to a mutual intercourse* Hence 
arises a third kind of to regulate this mutual inter- 
course, called *‘the law of nations ^hicb, ab none of 
^hese states will acknowledge a 8 nperiadty :ill tils (Hher, 
cannot be dictated by any, but depends entirely upon the 
rules of natural law, or upon mutual eompactjti treaties, 
leagues, and agr%emeut 8 between these several ccminnuities; 
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io ths consMion sbo of wbieb coDpacts we bare no 
otberirnle to resort to bnt tbe law of nature, being tbe o ‘ 


ono trwbicb all tbe eoninusities are equally subject; aud 
thOrefoK tbe dril law very justly observes, that (juod 
nstmlii roAo inter mm Imm conetituit, wcaMrJus 



QUESTIONS. 

* I 

fbat if law, in its most general sense ? i 

. Vbat are the three generdprinciplA to which the emperor Justi. 
nian telaced the whole doctrine of low ? 


What is the one paternal prec^t to whidi the law of nature maj 
keredneed.’ 

What was it that rendered neceuary the rereded or divine law ? 
Which is of superior authenticity, the ‘ law of nature,’ or the 
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ON MUNICIPAL LAW. 


Thuj much it was necessary to premise coucemingp 
the law of nature) the^ revealecU law, and the law of 
nations, before proceeding to treat more fully of the prin- 
cipal subject of this section, MOKici pal of civil law: that , 
is, the rule by whiPh parttctrlar districts, communities, or 
nations are governed; being thus defined by Justinian 
jus civile eat quod quisque poputus comtituit,* It is 
called municipal law, in compliance with common speech ; 
for, though strictly that expression denotes the particular 
customs of one single fmnicipium^ or free Jown, yet it 
may with sufficient propriety be applied to any one 
state or nation which is governed by the same laws and 
customs. ^ 

Municipal law, thus understood, is properly defined to be 

A RULE OF CIVIL CONDUCT PRESCRIBED BY THE 
SUPREME FOWER IN ^ S^ATB» dbMMANDING WHAT 18 
RIGHT AND PROHIBITING WHAT IS WRONG-” Let US 

endeavour to explain its several properties, as they arise 
out of this definition. 

' And,^r8t, it is a rule .* not a transient sudden order from 
a superior to or concerning a particular person ; but some- 
-^.^bing permanent, uniform, and universal. Therefore a par^ 
ticujar act of the legislature to confiscate the goods of Titiw^ , 
t to attaint him, of high treason, does no! enter ia&| 
he idea of a municipal law;^ for the operation of tl^Pf 
act is^spent upon Titins only, and has no relation to ' 
community in general; It is rathe^ aAontence tjmn a law, 
But . an act to declare Ahe crime of which Titius is 
accused shall be deemed highU^easoul; this has permanency, 
/uniformity, and universality, and therefore ds properly a 
ruk* It is also called a ruicf to distingmshit.mm advice 
or eounseli which we are at liberty to feUow or not, as we 
see proper, and ^ judge upon the reasonableness or unrea-v 
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80iiiiUefi«8ft of the thing advised : whereas our obedieiUHi 
to the depends not upon our uppro^oHonf but upon the 
mokir*^ wUL Counsel is only matter of per8uasion» law 
ie hiatter of injunction $ counsel acts only upon the willing, 
law upon the unwilling also. ^ 

. It is alao called a ruk^ to distinguish it a compact 
or agreement; for a compact is a promfse proceeding^om 
«$» law is a command directed ao Us. The language of a 
cotupact is, “ 1 will, or will not, do this ; " that of a law is 
** thou shalt, or shalt not', do it.’* ^ It is true there is an 
i^ligution which a c&mpact carries with it, equal tin point 
of conscience to that of a law; but then the original of the 
Obligation is different. In compacts, w^e ourselves determine 
and promise what shall be done, before we are obliged to 
do it: in laws, We are obliged to act without ourselves 
determining or promising any thing at all. Upon these 
accounts law is defined to be a rule** 

Municipal lew is also “ a rule of civil conduct,** Thie 
distinguishes municipal law from the natural, or revealed; 
the former of which is the rale of moral conduct, and the 
latter not only the rnle of moral conduct^ but also the rule 
of faith* These regard man as a creatpre, and point out his 
duty to God, to himself, and to bis neighbour, considered 
in the light of an individual. But municipal or civil law 
regards him also as a citizen, and bound to other duties to^^ 
wards his neighbour, than those hf mere nature and religion : 
duties which he has engaged in by enjoying the l^nefits of 
the common union ; and which amount to no more, than 
that he do Contribute, on hk part, to the subsistence and ^ 
peace of the society; . * 

It is likewise tide Because a bare 

resoltuioi^. confined iu the hi^t of legislator, withoui^ 

. luwqifesting jtself hf trcme extemlii sign, can never bel ; 
Hiliperly a law. It js iwquisite that ^hk resolution bw 
W^fikt to xhw }»mpie who are to obey it. But the manner 
'uf^whic^ this uptlfieuticto » j|o be made, is mattm^of vefjT 
g^at indifiermtf^* :'i^may be ntM^fied by universal traditiofl 
and long practj^K Which supposes a previous puhlkatton, 
uhd isthe law of Sngland. It may be. 

notified ohd robe, ihy ofiScers appointed for that purpose, asV 
is J|i^e with regatd to procIttmatioUs, and such acts of parlia^ 
as are appointed tb he imbiiijly read in churches and 
i^er sssemhites. It may 1^]^ ne notified^ by writing; 
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* ptmtingf or the like; which ts the general coarse takes 
with all our acts of parliament* Yet^ whatever, way ia 

* made use of, it is incumbent on the promulgators to do it 
in the most public and perspicuous manner; not like 

j Ca%iilg, who, according to Dio Cassius, wrote his laws in 
a very small character, and hung them up on high pillars, 
the more effectually to ensnare the people. There is still 
a more unreasonable method than this, which is called 
making of laws post jhcto ; when after an action, indif^ 

ferent iti itself, is contmitted, tile legislator then jor the 
first time declares it to have beenta*crime, and indicts a 
punishment upon the perspn who hds committed it. Here 
it is impossible that the party could foresee that an action, 
innocent when itwas^one, should be afterwards converted to 
guilt by a subsequent law : he had therefore no cause to 
abstain from it ; and all punishment for not abstaining must of 
consequence be cruel and unjust. All laws should be there** 
fore made to commence m futuro^ and be notified before 
their commencement : which is implied in the term ^pre- 
scribed^ But when this rule is in the usual manner 
notified, or prescribed, it is then the subject *st business to 
be thoroughly acqui^nted therewith s for if ignorance of 
what he might were admitted as a legitimate excuse, 
the laws would be of no effect, but might always be eluded 
with impunity. 

^ But farther : municipal law is a* rule of civil conduct 
prescribed by the supreme power in a state.*" For lepsla* 
ture, as was before observed, is the greatest act of superiority 
•that can be exercised by one being over another. Where* 
fore it is^requisite to the essence of a law, that it be made 
by the supreme power. Sovereignty and legislature are 
^"^deed convertible terms; one cannot^ (Uibsist without the 
|pther. . ' ^ , 

^ This will naturally lead us into a .short inquiry 
Cerning the nature of society, and civil government ; aiiB 
the natural, inherent <right that betogs to the sovereigtil^ 
of a state, wherever that sovereignty ba lodged, of naakin^, 
and enforcing laws* ' - > ioKf . , > 

. The only true and Hattit^ foundation of the 

/wants and the fears of individuals. Not that we Oan he* 
Here, with some theoretical writers, tba| ^tbere ever w«s 
a time when there was no such thing aa society^ 

. natural or c^vil ^ and that, from the impulse of reaton, and 
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tlifough a fiianse of their wants and weaknesses, individuals 
met toi^ether in a large plain, entered into an original 
eotitmct, and chose the tallest man present to be their 
governor. This notion of an actually existing uncon- 
nected state of nature, is too wild to be seriously ad/niWed : 
and besides it is pldnly contradictory to the revealed 
accounts of the primitive origin of mankind, and their 
preservation two thousand years afterwards; both which 
were effected by the means of single families. These 
ffirtned«the first natural society, among themselves which 
avei^y day, extendin|f its limits, laid the first though im- 
perfect, rudiments of bivil or jmlil^cal society : and when 
it grow too large to subsist with convenience in that pas- 
toral State, wherein the patriarchs appear to have lived, it 
necessarily subdivided itself by various migrations into 
more. Afterwards, as agriculture increased, which em- 
ploys and cah maintain a miidi greater number of hands, 
migrations became less frequents and various tribes, which 
had formerly separatid, reunited again; sometimes by 
compulsicm and conquest, sometimes by accident,^ and 
sometimes perhaps by compact. But though society had 
not its formal beginning from any convention of indivi- 
duals, actuated by their wants and their fesrs ; yet it is 
the rnise of their weakness and* imperfection that ke^s 
mankind together, that demonstmtes the necessity of this 
union : and that th^elbce is t^ solid and natural founda- 
tion, as avell as the; cemeht of civil society; And this 
k what we ipean by the. ** original contract of society 
which, though perhaps in no instance, it has ever been* 
fermaHy expressed ut the first institution of a s&te ; yet 
in nature a^ remon ^ust always be understood and im- 
plied in ihe vei 7 aid of assomatiug together: namely;^"!; 
, tbil the whole Aould!)NN9tect all lie parts, and that every ' 
should pay^ obedt^Wi to t^e will of the whole; ot 
other words, that the oOnWnunkv should guard the 
il^btsofeafdi^ 4^ that, in return for 

this proti^i^ M submit to the laWs 

of the whidh submission of all, it was 

leapcHirilde ? tl^ coidd certeiufy extended 

to'auy. :• \ 

^ >#6rwhen eiril society is once feriued, government at 
the same time resulk <^f doufso^as necessary to preserve 
and to heepihat society in order. ^ Unleos some superior 
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be constituted, whose commands and decisions all the 
members arc bound to obey, they would still remain as in 
a state of nature, without any judge upon earth to define 
their several rights, and redress their several wrongs^ 
But^as all the members which compose this society were 
naturally equal, it may be asked,' in whose hands are the 
reins of government to be entrusted ? To this the general 
answer is easy; but the application of it to particular 
cases, has occasioned one half of those mischiefs which are 
apt to proceed from nysguided political zeal. In general, 
all mankind will agree that government should be reposed 
in such persons, in whom ^hose qualities are most likely to 
be found, the perfection of which is among the attributes 
of Him who is em^atically styled the Supreme Being; 
the three grand requisites, I mean, of wisdom, goodness, 
and of power ; wisdom, to discern the real interest of the 
community ; goodness, to endeavour always t& pursue that 
real interest ; and strength, or power, to carry this know- 
ledge and intention into action. These are the natural 
foundations of sovereignty, and these are the requisites that 
ought to be found in every well constituted frame of 
government. , 

How the seiieral forms of government we now see in the 
world at first actually began, is matter of great uncertainty, 
and has occasioned infinite disputes.^ It is not my business 
or intention to enter inteanj of them! However they began, 
or by what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absohite, uncontrolled 
•authority, in which the jura 9ummi mperiiy or the rights 
of sovereignty, reside. And this authority is placed in 
those hands, wherein, according to the opinion of the 
founders of such respective states, either expressly, given, 
or collected from thriv tacit approbarioti, the qualities 
.^ukite Ibr supremacy, -^isdbni^ goodne^, and power, 
tbemost likely to be found«i; ; r v 

The political wiitovs of aiit%u\ty; erill not allow 
than three regular forma of govemmint; the %sW 
the sovereign power is lodged in ^ %g|^te lepimhiy 
^consisting of all tte free members whidh 

/ is called a Democracy : the second^ when it is^ lodged^in a 
council, composed of select members, andi ^faen ft is stjded 
an Aristocracy ; the last, when it is entnssibd in the h^ds 
of a single persen, and then it takes the name of a Mon* 
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arcb}r« AU* other species of government, they say, are 
either corruptions ofi or reducible to, th^ese three. 

. By the sovereign power, as was before observed, is meant 
the leaking of laws ; for wherever that power resides, all 
eitherls must conform to, and be directed by it, whatjg^ver 
appliance, the outward form and administration * of the 
government may put on. For it is at any time in the 
option of the legislature to alter that form and administra- 
tion by a new edict or rule^ and to put tbe execution of the 
hl^Ws into whatever hands it pleases^; by constitutmg one, 
oir a. few, or many executive tnagietrates : and all the other 
powers of the state must obey the legislative power in the 
discharge of their several functions, or else the constitution 
is at an end. 

In a democracy, whefe the right of^ making laws resides 
in the people at large, public Virtue, or goodness of inten- 
tion, is more' likely to be found, than either of the other 
qualities of government* Popular assemblies are frequently 
foolish in Cheir coritrivahce, and weak ip their execution ; 
but ^nerally mean to do the thing that is right and just, 
andiiave always a degree of putriplism or public spirit. 
In aristocracies there is more wisdon^ to be found, than in 
the other frames of government; beings. composed, or 
intended to be composed, of the ipost experienced citizens ; 
but there is less honesty than in a republic, and less 
iStrength than in a tndnarcby. monarchy is, indeed, the 
most powerful of any ; for by the entire conjunction Of the 
legislative and executive poWers,all the sinews of govern* 
meet are knit together, and united in the hand of the . 
jnrince ; hut then there is imminent danger of bis Employ- 
mg that strength to Improvident or oppressive purpOsee^ 
Thus these th|ree 'species of government hiv^, aU'of^ 

t , their, seyeriarperfectidns and imperfeCtiohW Demo- 
ns are i^ually the 1^1 calct^ted to tha end of 
lyr ; aristqCj^ies inyent, the tS^ns hy which that 
shall be '^tatae^ t0< carry ..those 

means in^ "^And ly^pientst as was observed, 

had in iEiO;idi|p ^f ibrm of 

gdi^rnhs^t hu^ thired tbM t Cicero declares 

hNsirif of opinifbh^ ^ rmpuhUcam 

ppUmo^^ ei pcfiuldri, 
treats this notion of a 
ihixed government, formed dot them ell, apd partaking 
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OX tne advantages of each, as a visionary wbim, and one 
that, if effected, could never be luting or secnre *, 

But, happily for us of this island, the British constitu- 
tion has long remained, and 1 trust will long continue, 
a dfbisding exception to the trtfbh of this observation. 
For, as with us thei executive power of the laws is lodged 
in a single person, they have all the advantages of strength 
and despatch that are to be found in the most absolute 
monarqjby : and as the legislature of the kingdom is en- 
trusted to three distinct powers, entirely independent of 
each otSer ; first, the king ; secondly, the lords spiritual 
and temporal, which is an Vistocratical assembly of persons 
selected for their piety, their birth, their wisdom, their 
valour, or their property ; and, thirdly, the bouse of com* 
mons, freely chosen by the people from among themselves, 
which makes it a kind of democracy, as this aggregate 
body, actuated by different springs, and attentive to dif- 
ferent interests composes the British parliament, and has 
the supreme disposal of every thing ; there can no incon- 
venience be attempted by either of the three branches, but 
will be withstood by one of the other two ; each branch 
being armed with a negative power sufficient to repel any 
innovation which it shall think inexpedient or dangerous. 

Having thus cursorily *con8idered the three usual species 
of government, and our own singular constitution, selected 
and compounded from them all, I proceed to observe, that, 
as the power of making laws constitutes the* supreme 
authority so wherever the supreme authority in any stat^ 
* resides, dt is the right of that authority to make laws ; that 
ig, in the words of our definition, to prescribe the mie of 
civil action.'* And this may be discpvered from the very 
end and institution of . civil states. state is a col- 

lective body, composed vt a multitude hfiudividuals, 
for their safety and convehiepce, and intending to 
together as one man^ If, therefore,. ft y iki',act as one 
it ou|:ht to act by one pnaforxp will^ Bicitr Inasmuch as 
political communities are^milde up pf many uatup^ pefeoi^ 
each of whom has his particular wilt, aod inclina^U, th^ 
several wills cannot , by any natural' union be Jdin^ toge- 
ther, or tempered and disposed into a lasiiiig l^fmonj/so 
as to constitute and produce that one uniform will of the 
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whole. ,.lt can therefore be no otherwiee produced than by 
a political union ; by the consent of all persons to submit 
their own prirate wills to the will of one man, or of one or 
more assemblies of men^ to whom the supreme authority 
is entrusted : and this ^ill of that cme man, or assemRage 
mem is in different states, according to their different 
constitutions, understood to be law.^ 

Thus iar as to the right of tlie supreme power to make 
laws; but farthest it k its duty likewise. For sipce the 
respective members sgre bound to coifform themselves to the 
will of the state, it is e:tpedient that they receive directions 
from the state declaratory, of, tlfat its will. But, as it is 
impossible, in so, great a multitude, to give injunctions to 
every particular man, relative to each particular action, it is 
therefore incumbent on the state ;to establkh general rales, 
for the perpef.ual information and dilution of all persons in 
all points, whether of positive or negative duty. And this, 
in order that every man may know what to look upon as 
hie own, what as another's ; what absolute and what relative 
duties are required et fais hands ; lirhat is to be esteemed 
honest, dishonest, or ind^i^rent ; what degree every men 
retains of his natural l^rty ; what he has given up as the 
price of the hen^hU of society; and aftei^ what manner 
each pei^oQ is to. moderate the *ase and exercise of those 
rights which the stale assigns him, in otder to promote and 
secure the pubUp tranquillity. * 

From tvbat has, been s^vaneed, the truth of the former 
branch of our definition is, 1 trust, sufficient!^ evident ; 
that M law ^ civil omduct pwsccribed*^ 

hp the mpremc ptp^m m cn ste^e^* I proceed now to the 
mer branch of it.; thi^'ji is a rule so prescribed, com* 
tvhat what k wrong.** 

!|i,;Now, in tirder tiu it » fimt m all 

pl^sary . ^at 4 ;he boui^dbms df^right and wrong be esta* 
^$hed imd by laWi And when this is once 

done, it will that it 48 likewise the btkiness 

of the law, w a rijW conduct, to enforce 

tbeie rights redrejmMhese wrongs. It 

remain, therefore, only to cbnstdiw manner the law 

asberlain the\b<^ndiiries; df right and wrong ; and 
g^MCthods which it tal^a to epmmand the one and pro- 
the other. 

For ^his purpose, every law may be slid to consist of 
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several parts ; one, declaratory ; whereby the rights to be 
observed, and the wrongs to be eschewed, are clearly defined 
and laid down : another, directory ; whereby the subject 
is instructed and enjoined to observe those rights, and to 
abstSfhi jTom the commission of tliose wrongs : a thitd, 
remediq/i: whereby^a method is pointed out to recover a 
roan’s private rights, or redress his private wrongs: to 
which may be added a rourth, usually termed the sanction^ 
or vindicatory branch of the law^: whereby it is sip^iified 
what evA or penalty shall be incurred by such as commit 
any publTc wrongs, and transgress or^neglect their duty- 
XVith regard to the first of these, the declaratory part 
of the municipal law, this depends not so much upon the 
law of* revelation or nature, as upon the wisdom and will of 
the legislator. This doctrine, which before was slightly 
touched, deserves a more particular explication. Those 
rights, then, which God and nature have established, and 
are therefore called natural rights, such as are life and 
liberty, need not the aid of human laws to be more effec- 
tually invested in every man than they are; neither do 
they receive any additional strength when declared by the 
municipal laws to be inviolable. On the contrary, no 
human legislature has power to abridge or destroy them, 
unless the owner shall himself commit some act that 
amounts to a forfeiture. >1 either «do divine or natural 
duties, such as, for iultance, the. worship of God, the 
maintenance of children, and the like, receive any *6tronger 
sanction from being also declared to be duties by the law 
e>f the lai^. The case is the samwas to crimes and misde* 
meanors that are forbidden by the superimf lews, and 
therefore styled mala in, se^ such as murder, theft, and 
peijury ; which contract no additional turpitude from being 
declared unlawful by the inferior legislature : fof that legis^, 
lature in all these cases acts only, as was before observbdl! 
in subordination to the great lawgive]^ ttanscribing an# 
publishing his precepts^ So tha^upgU' the whole, the 
declaratory part of the muniripal law htM no fi>rce or opera- 
tion at all, with regard' toTactions that are natuially and 
intrinsically right or wrongi v 

But, with regard to things in themselves the 

case is entirely altered. These become either right of vmng, 
just or unjust, duties or misdemeanors, according as the 
municipal legislator sees proper, for promoting the welfare 
of the society, and more effectually carrying on the pur^ 
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poses of civil life* Thus our common Iftw has declared, 
that tho goods of the wife do instantly, upors^ marriage, 
liecome tbe property and right of the husband; and our 
statute law has declared all monopolies a public offence ; 
.yeit that right, and ^is offence, have no foiindatJim in 
nature ; but are merely created by thcrlaw for the purposes 
rof civil society. And sometimes^ where the thing itself 
has its rise from the law' of nature, the particular circum- 
stances and mode of doing it become right or wron^, as the 
laws oT the land sl^iall direct. Thus, fer instance, in civil 
duties ; obedience to Superiors is the doctrine of revealed 
as well as natural religion : bih; who those superiors shall 
be, and in what cii%umstance6, or to what degrees they 
elmll be obeyed, it is the province ofihaman laws to deter- 
mine, And so, as to injuries or crimes, it must be left to 
our own legislature to decide^ in what cases the seizing 
another s cattle shall amount to a trespass, or to a theft ; and 
where it shall be a ji^tt^bfe action, as when a landlord 
takes them by way of distress for rent. 

Thus much for the declaliatory part of the municipid 
law ; and the direcior^ stmids much upon the same feot- 
ing ; for this virtually includes the former, the declaration 
being usually colleeted from the dlrectiont The law that 
says, Thou shalt not steal,"' *itrtplies a declaration that 
stealing is a crime. And ^ have seen that, in things 
naturaliy indifferent, the very esf^nce of right and wrong 
depends upon the direction of the laws to do or to omit 
them. . 

The remedUd part of the law is so necesBar}|^ a coase^ 
euence of the fermer two, that laws must be very vague 
and imperfect without it. For in vain would rights be 
declared, m vsdn directed to be observed, if there were no 
:;;feethod of revering add asserting those rights, when 
l^^iprpn^iiDy withheld or invaded^ This is what we properly 
mean, when we spgak of the prhtecihm of the law. When, 
tor instance^ the declavatojT ^rt of law has said^ “ that 
held, or wrhidi beio^^ to Titiue's fether, 

is vested hy :{da death in Tjtius ;*' and thb directory part 
has ferh^dmr any ^ to property, 

without the leave of the owners’^ if Oaius, after this, will 
pr^imfne to talfe possession of the land, the remedial part 
wf the law will then intetpose its<o£Bce : will make Gains 
lestom the possession to Titius, and also^'pay him damages 
"IlSr the invasion. , 
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witti regard to the sanction of laws, or the evil that 
may attend the breach of public duties; it is observed, 
'that human legislators have, for the most part, chosen to 
make the sanction of their laws rather vindicatory than 
remu«er%tory, or to consist rather iif punishments than in 
actual particular revisurds. Because, in the first place, the 
quiet enjoyment and protection of all our civil rights and 
liberties, which are the sure and general consequence of 
obedience to the municipal law, ai^e in themselves the best 
and mostValuable of all •rewards. Beqpuse also, were the 
exercise of every virtue to be enforced by the proposal of 
particular rewards, it were iftpossible for any state to fur- 
nish stock enough for so profuse a bounty. And farther, 
because the dread of eril is a much more forcible principle 
of human actions than the prospect of good. For which 
reasons, though a prudent bestowing of rewards is some- 
times of exquisite use, yet we find that those civil laws, 
w'hich enforce and enjoin our duty, do seldom, if ever, pro- 
pose any privilege or gift to such as obey the law but do 
constantly come arm^ with a penalty denounced against 
transgressors, either expressly defining the nature and 
quantity of the punishment, or else leaving it to the dis- 
cretion of the ju(%es, and those who are entrusted with the 
care of putting the laws in txecution. 

Of all the parts of a law tho most offeclual is the vindi- 
catory. **For it is but *lo6t labour to say, “do this, or 
avoid that," unless we also declare, “ this shall l^e the 
consequence of your non-compliance/* We must, there- 
fore,. observe, that the main strength and force of a law 
consists in the penalty anniexed to it. Horein is to be 
found the principal obligation of human laws. 


QUESTIONS. 

What do you mean by the word “ km V ^he 

definition as given in the text. v! . 

Why is it called a. rule of civil condia^t ? what does this 
word distinguish it? 

What is the distinction between mtmioipa/, aatml,! and reVeaM 
law ? 

^hat is meant by *^pretoribed** in the above de|i|iition ? 
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What do you understand by an ex post facto law ? 

Why should all laws be made to commence tn fnturg 9 
Why ought not ignorance of a law to be allowed as an excuse ? 
What do you mean by the expression ** supreme power in a state ? 
What are the only tru^ and natural foundations of 80 ci|tyi^ 

What keeps mankind together^ and is th^ cement of cWil society ? 
What IS meant by the original contract of society 9 
What are the three grand requisites of every well constituted 
government ? , 

WhKt is meant by the sovereign powgr ? 

What are the three « forms of government recognCsed by tht 
ancients ? * % 

Define democracy — ar%sto&raeiip-^marchy» 

What are the respective advantages gnd dlaadvantage of these 
three forms of government ? 

Had the ancients any idea of a mixed government ? 

W’hat did Cicero and Tacitus say on this subject ? 

What is the nature aud form of the British government ? 

Is it thed^/p of the supreme power in a state to make laws ? 

What is a state ? 

What IS imported by the latter part of the definition of municipal 
commands what i# right, and probsbits what Is wrong** ? 
What are the four parts of which every law ok>nsistB ? 

What do you mean by the declaratory part of the law ? 

What do you andfrsl|UMi by **^malum in se,** and ** malum prohi- 
mum** 9 • 

Whaf ii the direetary part of the law ? 

What is the remedial part of the law ? 

What is meant by the sanction of laws ?-.and exp^n the wo'd 
** vindieatory sanction.** 

Which is the most important of these four parts of a law ? 

Why have legislators chosen to make the sanction of their laws 
cottirist in punishment, rather than reward 9 
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The municipal law* of England^ or ‘‘ the ru/e of civil 
conduct prescribed *’ the inhabitants of this kingdom^ 
may with sudicient propriety be divided into two kinds : 
the non scripta, (the unwritten, or common Jaw ;) and 
the lea; scripta, (the written, or statute law.) 

The lea; non scripta, or unwritten Ikw, includes not only 
general customs, or the common law, propOrly so called ; 
but also the particular customs of certain parts of the 
kingdom ; and likewise those particular laws that are, by 
custom, observed only m certain courts ahd jurisdictions. 

When 1 call these parts of our law l^es non scripU^, 
I would not be understood as if all those laws were at pre- 
sent merely oral, or communicated from the former ages to 
the present solely by word of mouth. It is true indeed 
that, in the profound ignorance of letters which foraerly 
overspread the whole western world, all laws were entirely 
traditional ; for this' plain reason, because the nations 
among whicti they prevailed had but little idea of writing* 
Thus the British as well as the GidUc Druids committed 
all their laws as well as learning to memory ; and it is s^d 
of the primitive Saxons, here, as well as of their Brethren 
on the continent, that leges sola memoria et usu retine^ 
bant. But with us at present, the moni^ents and evi- 
dences of^ur legal customs are contained ^ the records of 
the several courts of justice, in books of reports and jhdl* 
cial decisions, and in the trealises ^ learned sages of the 
ofession, preserved and handed down to u$ from the 
Umes of highest antiquity* However, i therel^ Style 
these parts of our law tegss non because thcdr 

ori^nal instittUion and authority are not set down tn 
witingi oa acts of parliament are, but they receive tJwir 
0 2 



28 


ON THE LAWS 


binding power^ and ike force of laws^ by long ana tmme- 
mortal ueage^ and by their universql reception throughout 
the kingdom^ In like manner as Aulns Gellins defines 
the jtis non ecriptwmio be that which is tadto e^llite* 
vato hominum consensu et mori^s er/oressum/' 

Our ancient lawyeiiSi and particularly Fortescue, insist 
^ith abundance of warmth, that these customs are as old 
as the primitive Britons, and continued down, through the 
several mutations of gdvernment and inhabitants, to the 
present time, unchanged and unadulterated. Tfj^is may be 
the case as to some i but in general, as Mr. Selden in his 
notes observes, this assertipn must be understood with 
many grains: of allowance, apd ought only to signify, as 
the troth seems to be, that there n^*er was any formal ex- 
change of^one system of laws for another ; though doubt- 
less by tba intermixture of iulventitions nations, the Ro- 
mans, the Piets, the Saxons, the Danes, and the Normans, 
they must have insensibly introduced and incorporated 
many of their . own customs with those that were before 
established ; thereby, in all probability, improving the tex- 
ture and wisdom of the whw, by the accumulated wisdom 
of divers particular co)]kntries^. Our Iaw8,^say6 Lord Bacon, 
are mixed as our ianguage ; agd as our language is so much 
the richer, the laws^are the more complete. 

And indeed our antfiquanes end early historians dn all 
positively assurp us, that our body of laws is of this com- 
pounded ^ture* For .they teti us, that* in the time of 
Alfred the local custnms of the several provinces of the 
kingdom were grown so various, tliat be found <t expedient 
to compile kis dbmo*book> ^or ftW for thege- 

imial use of the whole! This book is said to 

have been extant so late as tjhe jeeian of king Edward the 
fcKirth, but is how u^ortunately lost. It contained, we 
may pfpbu% supposOf the | principal maxims of the com- 
mon lew, {^alties for misdemeanors, and the forms of 

But the irmption aiid establishm^t jq|, the Danes in 
J^gland, whj[j$^ .fddJowed soon new cus- 

toms, and oene^ thk oodev^ in meny j^yinces to 
^ into disttia; or at lehll mi^ and Jlpised with 
irfher laws of a coarser alloy^. So tj^l about, the beginning* 
of the eleventh century there were Ipee {rinm^|> systems^ 
of laws prevailing in different districts.;^ L 
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* Lage^ or Mercian laws, which were observed in many of 
the midland counties, and those bordering* on the princi- 
pality of Wales, the retreat of the ancient Britons ; and 
therefore very pf^ofi&bly intermixed with the British or 
Druidkaj customs. 2. The West- Sh^on-Lagey or laws of 
the West Saxons, lyhich obtained in the counties to the 
south and west of the island, from Kent to Devonshire. 
These were probably much the same with the laws of 
Alfred above mentioned, beinjg tl}e municipal law of the 
far most Considerable part of his dominions, and particu- 
larly including Berkshire, the seat l^f* his peculiar resi- 
dence. 3. The Dune-LagSy or Danish law, the very 
name of which speaks its original and composition. This 
was principally maintained in the rest of the midland coun- 
ties, and also on the eastern coast, the part most expose 
to the visits of that piratical people. As fof the very 
northern provinces, they were at that time under a dis- 
tinct government. 

Out of these three laws Roger Hoveden and Ranulphus 
Cestrensis inform us, King Edward the Confessor extracted 
one uniform law or digest of laws, to be observed through- 
out the whole kingdom; though Hoveden and the author 
of an old manuseript chronicle, assure us likewise, that this 
\fosk was projected and begun by bis grandfather,' king 
Edgar. And indeed a genenil digest,of the same nature 
has been constantly found expedient, and therefore put in 
practice by other great nations> which were formed fll&m an 
assemblage of little provinces, governed by peculiar eas- 
terns. As^ in Portugal, under kinjg Edh^rd^ about the 
beginning of the fifteenth century. In Spain under Alonzo 
X., who about the year 1250 exenuted the plan of his 
father St. Ferdinand, and collected all the prpviheial cus- 
toms into one unifiinn law, in the celebrated code entitled 
Las Partidsis, And in Sweden, about the same sera ; when 
a universal body of edmmoh law was comjpiled out of the 
particular customs established by the l^man of every 
province, and entitled the Lanie Laghy bfing analogous to 
the common la# of Bn^and. 

Both these ufidemkings df J(ing B4g&t and Edward the 

; Confessor, seem to'faave been no nio^ than a new edition, 
or fresh promulgati^ of Alfred's code or dnme-book| with 
such additions and improvements as the experience of a 
century and a half had suggested. For Alfred is generally 
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Styled by ' the same historians the Ugum AngUcanatnm 
conditor, as Edward the confessor is idk^ restit%ftor. These 
however are the laws which onr histories so oftS'n mention 
under the name of the laws of Edward the Confessor, 
which our ancestors struggled so hardly to maintain^ under 
the first princes of the Norman line, and which subse*^ 
qaent princes so frequently promised to keep and restore, 
as the most popular act they could do, when pressed by 
foreign emergencies or, domestic discontents. These are 
the IdWs that so vie^rously withstood the repeated attacks 
of the' civil law, whfhh established in the twelfth century 
a new Roman empire over most of the states of the con- 
tinent: states that have lost, and pisrhaps upon that ac- 
count, their political liberties ; whil^ the free constitution 
of England, perhaps upon the same account, has been 
rather improved than debased^ These, in short, are the 
laws w'hich gave rise and original to that collection of 
maxims and customs, which is now known by the name of 
THE COMMON LAW. A name given to it, either in contra- 
distinction to other laws, as the statute law, the civil law, 
the law merchant, and the like ; or more probably, as a 
law common to all the realm, tbeyi^ c6fmmme or folcrighi 
mentioned by king Edward the elder, afte/ the, abolition of 
the several provincial ehstoms and particular laws before 
mentioned. « « 

This unwritten, or common law, is properly distinguish- 
able ifito three kinds : 1. tleneral customs ; which are the 
universid rule of the whole kingdom, and form the common 
law, in its stricter and more usual signification.^ 2. Parti- 
cular customs : which, for the most part, affect only the 
inbahitants of 'particular districts. 8. Certain particular 
laws ; which hy custom are adopted and used by some par- 
ticular codrts, of pretty general and extensive jurisdiction. 

I. As to general customs* or the common law, properly 
so called ; this is that kw, by which proceedings and deter- 
minations in th^ing's ordinary courts of justice ase guided 
and directed. Hiis, for the most part, settles the course in 
whiciyands descend by inheritance ; the manner and form 
<^ii^p]ring and transferring poperty ; the solemnities and 
dl^atioti of contracts;' the rules of expounding wills, 
i^ds, and acts'^of parh^ respective remedies of 

injuries ; the several species of temporal offences, wi];h 
the manner and degree of punisfamefit ; «nd an infinite 
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number of minuter particulars, which diffuse themselves as 
extensivel^s the ordinary distribution of common justice 
requires. ‘Thus, for example, that there shall be four supe- 
rior courts of reietJrd; the chancery, the king’s bench, the 
commi^n pleas, and the exchequer that the eldest son 
alone is heir to his aiipestor ;‘^that property may be acquired 
and transferred by writing that a deed is of no validity 
unless sealed and delivered that wills shall be construed 
more favourably, and deeds more strictly ;that money lent 
upon bond is recoverable by action of debt ; — that breaking 
the publie peace is an offence, and fftiifishable by fine and 
imprisonment; — all these are doctrines that are not set 
down in any written statute or ordinance, but depend 
merely upon immemogal usage, that is, upon common law, 
for their support* 

But here a very natural, and very mater^l, question 
arises : how are these customs and maxims to be known| 
and by whom is their validity to be determined ? The 
answer is, the judges in the several courts of justice. 
They are the depositaries of the laws, the living oracles, 
who must decide in all cases of doubt, and who are bound 
by an oath to decide .according to the law of the land. 
Their knowledge of that law is derived from experience and 
study ; from the viginti emnorum lucubrediones^* which 
Fortescue mentions ; and froqi being ^ong personally accus- 
tomed to the judicial decisions of their predecessors. And 
indeed these judicial decisions %re the principal and most 
authoritative evidence that can be given, of the existence 
qf such a custom as shall form a part of the common law. 
The judgrSent itself, and all the proceedings previous thereto, 
are carefully registered and preserved, under the name of 
records/’ in public repositories set apart for that particular 
purpose ; and to them: i^quent recourse is had,wrhen any 
critical question arises, in the determination of which 
former precedents may give light or assistance And 
therefo];^, even so early as the conquest, w% find the 
teritorum memoria eventorum ” reckoned up m one of the 
chief qualifications of those who were held to be “ legihus 
poitrim optifne institutu* For it is an established rule to 
abide by former precedents,, where the same joints come 
again in litigation : as well to keep the scdle of justice even 
and steady, and not liable to waver with every new judge’s 
opinion ; as also because the law in that case being solemnly 
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declared ao‘d determined, what before was uncertain, and 
perhaps indifferent, is now become a permanent nile» which 
it is not in the breast of any subsequent judge to alter or 
vary from, according to his pnrate sdbtilhents ; he being 
sworn to determine, no^ according to his own private ^dg^ 
ment, but according to the knowi^lawaAnd customs of the 
land ; not delegated to pronounce a new law, but to main* 
tain and expound the old one* Yet this rule admits of 
exception, wherQ the former determination is most e?i* 
dently contrary to reason"; much more if it be clearly con- 
trary to the divine iaw. But even in such cases 'the sub- 
sequent judges do no^ pretend 4o make a new law, but to 
vindicato the old one from misrepresentation* For if it be 
found that the former decision is /manifestly absurd or 
unjust, it is declared, not that sucb a sentence was bad law, 
but that it ^pras not * law/ that is, that it is not the esta- 
blished custom of the realm, as had been erroneously deter- 
mined. And hence it is that our lawyers are with justice 
so copious in their encomiums on the reason of the com** 
mon law ; that they tell us, that the law is the perfection 
of reason, that it ^ways intends ^ to conform thereto, and 
that what is not reason is not law. Not that the particular 
reason of every rule in the law can at this distance of tinns 
be always precisely assigned ; but it is sufficient that there 
be nothing in the ru}e ffatly ^contradictory to reason, and 
then the law will presume it to be well founded. And it 
hath he%n an ancient obser^tion in the laws of England, 
than whenever a standing role of law, of which the reason 
perhaps could not be remembered or discerned, IpLatb been 
wantonly broken in upon by statutes or new resolutions, the 
wisdom, of the rule hath in tho end appeared from the 
inconveniences that have followed the innovation. 

The doftrine i4. the law then is this : that precedeiKts 
and rules must be foUowed, unless flatly absurd or unjust ; 
for though tbeit reason he not obyious at first view, yet we 
owe such a deferei&e U> former times as not to suppose that 
they acted wholly Vithout consideration* , 

The law, and the opinion of the ju^, are not always 
convertible terms, or pne and the same thing; since it 
sometimes may happen that |he judge may mistake the 
law. Upon the iiwhole, however, , we may take it as a 
g:^eral rule, << that the decisions of courts of justice are 
4 the evidence of what is common law iiv the same manner 
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as, in the civil law, what the emperor had once determined 
was to fierce for a guide for the future. 

The decisions therefore of courts are held in the highest 
regard, and are not only preserved as authentic records in 
the t^asuries of the several courts, *but are handed out to 
public view in the numerous volumes of Reports'^ which 
furnish the lawyer’s library. These reports are histories of 
the several cases, with a short summary of the proceedings, 
which are preserved at large in tbye record*; the arguments 
on both sides and the reasons the court gave for its judg- 
raent ; t^en down in short notes by, persons present at the 
determination. And these ^erve as indexes to, and also to 
explain, the records ; which always, in matters of conse- 
quence and nicety, the judges direct to be searched. The 
reports are extant in a regular series from the reign of king 
Edward the second inclusive ; and from his time to that of 
Henry the Eighth, were taken by the prothonotaries, or 
chief scribes of the court, at the expense of the crown, and 
published annually, whence they are known under the deno- 
mination of the year hooks. And it is much to be wished 
that this beneficial custom had, under proper regulation, 
been continued to this day : for, though king James the First 
at ^e instance eff Lord Bacon appointed two reporters with a 
handsome stipend for thii^ purpose, yet that wise institu- 
tion was soon neglected, and from the reign of Henry the 
Eighth to the present tirAe, this task has been executed by 
many private and contemporary bands, who, sometimes 
through haste and inaccuracy, sometimes through mistake 
and want . 9 f skill, have published very crude and imperfect, 
perhaps contradictory, accounts of one and the same deter- 
mination. Some of the most valuable of the ancient reports 
are those published by lord chief justice Coke ; a man of 
infinite learning in his profession, though ndl a little 
infected with the pedantry and quaintness of the times he 
lived in, which appear strongly in all his qj^orks. "^fowever, 
his writings are so highly esteemed, that {hey are generally 
cited without the author's name. 

Besides these reporters, there are also other authors, tp 
whom great veneration and respect is paid by the students 
of the common law. Such nre Glanvil aihl Bracton^ Brit- 
ton, and Fleta, Hengham and Littleton, Statham, Brooke, 
Eitaherbert, and Staunforde, with some others of ancient 
date ; whose treatiles are cited as authority, and are evi- 
c3 
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dences that cases have formerly happened in which stich 
and such points were determined, which are now become 
settled and first principles. One of tbeja|t of these metho- 
dical writers in point of time, whose works are of any 
intrinsic authority in ^the courts of justice, and<d§ not 
entirely depend on the strength of tlseir i]aotations from 
older authors, is the same learned judge we have just men- 
tioned, sir Edward Coke ; who hath written four volumes 
of insUtutes, as* he is pleased to call them, tfaotigh they 
have mtle of the institutiona} method to warrant such a 
title. The first voluree is a very extensive comufbnt upon 
a little excellent treatise of tenures, compiled by Judge 
Littleton, in the reign of Edward the Fourth. This com- 
ment is a rich mine of valuable coinmon law learning, col- 
lected and heaped together iroth the ancient reports and 
year books,* but greatly defective in method. The second 
volume is a comment upon many old acts of parliament, 
without any systematical order; the third a more metho- 
dical treatise of the pleas of the crown ; and the fourth an 
account of the several species 6t courts. 

And thus much for the ^rst ground and chief corner 
stone of the laws of England, whicfaris general immemorial 
custom, or common law, from time to tiine‘ declared in the 
decisions of the courts of justicb ; which decisions are pre- 
served among our public recards, explained in our reports, 
and digjested for general use in th& authoritative writings of 
the venerable sages of the law. 

II. The second branch of the unwritten laws of England 
are particular customs, or laws which affect oply the in'- 
habitants of particular districts* 

These particular customs, or some of them, are without 
doubt the remains of that multitude of local customs, out 
of which tifae common law, as it now Stands, was collected 
at first by king Alfred, and afterwards by king Edgar and 
Edward'^iue Coi^fessor; each district mutually sacrificing 
some of its owo^ special usages, in order that the whole 
kingdom might enjoy the benefit of One uniform and 
universal system of laws. But for reasons that have been 
long forgsotten, particular counties, cities, towns, 
OTS, and Idtdships, Ware very early indulged with the 
vilege of abiding by their own customs, in contradia- 
iCtion to the rest of the nation at large ; which privilege 
^ confirmed to them by several acts of j^arliament. 
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111. The third branch are those peculiar laws which by 
custom are adopted and used only ia certain peculiar courts 
and jurisdfctions. And by these I understand the civil and 
canon laws* ^ 

It may seem a little improper at iirst view to rank these 
laws under the head^f leges non sjcriptts, or unwritten laws* 
seeing they are set forth by authority in their pandects^ 
their codes^ and their institutions ; their councils, decrees^ 
and decretals ; and enforced by an immense number of ex- 
positions', decisions, and treatises’ of the learned ii? both 
branches«of the law. But I do thi8,'iafter the example of 
sir Matthew Hale, because it is most^lain, that it is not on 
account of their being written laws, that either the canon 
law, or the civil law, ^ave any obligation within this king- 
dom : neither do their force and efficacy depend upon their 
own intrinsic authority ; which is the case of our written 
law's, or acts of parliament. They bind not the subjects of 
England, because their materials were collected from popes 
or emperors, were digested by Justinian, or declared to be 
authentic by Gregory* These conside^tiohs give them no 
authority here : for the legislature of England doth not, 
nor ever did, recognise any foreign power as sifperior or 
e^ual to it in tUs kingdom ; or as having the right to give 
law to any, the meanest* of its sul^ects. But all the 
strength that either the pappi or iii|}perial laws have ob- 
tained in this realm, or«indeed in any other kingdom in 
Europe, is only because they have been admitted ^nd re- 
ceived by immemorial usage and custom in some particular 
r^jises, and some particular courts ; and then they form a 
branch of \be leges non scnptat^ or customary laws ; or else, 
because they are in some other cases introduced by consent 
of parliament, and then they owe their validity to the leges 
scriptce, or statute law. ^ 

By the “ civil law,” absolutely taken, is generalist 
understood the dvil or municipal law of the JhTiggg empire^ 
as comprised in the institntesf the €qae% %nd the digest of 
the emper or JusUnian, and the novel cafhsUtutions ^ him^ 
self and some if his successors. Of which, as there will 
frequently be occasion to citc^ them, by way of illustraiiu'g 
our own laws, it may not be amiss to ^ve a short and 
general account* 

The Roman law,— founded first upon the regal wnstitu- 
Cion of their ancient kings, next upon the twelve tables of 
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the decemvirii then upon the laws or statutes enacted by 
the senhte or people, the edicts of the preetor, and the 
re 9 pon 8 a prudentumy or opinions of learned lawyers, and 
lastly upon the imperial decrees, or conlfifhtions of succes- 
sive emperors,— had g^own to so great a bulk, as vLivy 
ej<|sresse8 it, ^Ham inm^nsus aliatmn 4 fupet alkts acerva- 
legum cumulus,* that they were computed to be many 
camels’ load by an author who preceded Justinian* This 
w^s in part remedied by the collections of three private 
lawyer^, Gregorius,. Hermogenes, and Papirius; ahd then 
by the emperor Thi^osius the younger, by wbo&e orders 
a code was compiled, a* d. 438,dbeing a methodical collec- 
tion of all the imperial constitutions then in force : which 
Theodosian code was the only book civil law received as 
authentic. in the western part of Europe, till many centuries 
after ; and tq this it is probable that the Frank and Goths 
might frequently pay some regard, in framing legal con- 
stitutions for their newly erect^ kingdoms. For Justinian 
commanded only in the eastern remains of the empire ; and 
it was under his auspices, that the present body of civil law 
was compiled and finished by Tribonian and other lawyers, 
about the ^ear 533. * 

This consists 1* The institutes, whbh contain the 
elements or first principles of the* Roman law, in four books. 
2. The digests, or pandects, ip fifty books, containing the 
opinions and writings of eminent lawyers, digested in a 
systematical method. 3. A new code, or collection of 
imperial constitutions, in twelve books; the lapse of a 
whole century haring rendered the former code of Theodov 
sius imperfect. 4. The novels, or new constitutions, 
ppsteripr in time to the other books, and amounting to a 
supplement to the code; containing new decrees of succes- 
sive emperors, as new questions happened to arise. These 
form the body of Komair law, or corpus juris civilis, as 
publUhe4n^<9it the time of Justinian ; which however 
fell soon into n^lect and oblivion, till about the year 
1130, when a copy of the digests was found at Amalfi in 
];taly : which accident, concurring With the policy of the 
^man ecclesiastic^ suddenly gave pew vogue and autho- 
rity to the civil Jaw, introdu<^ it into several nations, and 
5 ^€|Pwioaed that paighty inundation of voluminous com- 
bats, with which this system law, more than any other, 
it now loaded. 
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The CANON law” %s*a body of Boman eccUsmstical lawy 
relative to such matters as that church either has, or pre- 
tends to iiave, the proper jurisdiction over* This is com- 
piled from th?*" opinions of the ancient Latin fathers, the 
decrees of general conncils, and tde decretal epistles and 
bulk of the holy see- All which lay in the same disorder 
and confusion as the Roman civil law; till, about the year 
1151, one Gratiaii an Italian monk, animated by the dis- 
covery of Justinian's pandects, reduced 4:he ecclesiastical 
constitutions also into some method, in three *books; 
which he entitled Concordia DistordanHum Canmum, 
hut which are generally known by t)ie name -of Decretum 
Gratianu These reached as low as the time of pope 
Alexander III. Tb^ subsequent papal decrees, to the 
pontificate of Gregory IX. were published in much the 
same method under the auspices of that pop^, about the 
year 1230, in five books ; entitled Decretalia Gre^rorii Nof^ 
A sixth book was added by Boniface VIII. about the year 
12118, whch is called Sextus Decretalium* The Clementine 
Constitutions, or decrees of Clement V. were in like manner 
authenticated in 1317, by his successor John XXIL; who 
also published twenty constitutions of his own, called the 
Extraxagantes Joannis : all which in some measure answer 
to the novels of the civil »]aw. To these hikve been since 
added some decrees of late^ popes, > in five books, called 
extravagantes communas. And all these together, Gra- 
tian's decree, Gregory’s decretals, the sixth decretal, the 
Clementine constitutions, and the extraVagants of John and 
his 8occe|sur8, form the Corpus Juris CanonM, or body of 
the Roman canon law. 

Besides these pontifical collections, which during the 
times of popery were received as authentic in this island, 
as well as in other parts of Christendom, ther9 is also a 
kind of national canon law, composed of legatine and pro* 
vindal constitutions, and adapted only ^^Alnp^xigencies 
of thieb church and kingdom. Th^^legcdme constitutions 
were ecclesiastical laws, enacted in nafional synods, held 
under the cardinals Otho and Otbobon, legates from po]^ 
Gregory IX* and pope Clelment IV. in the reign of kbdg 
Henry III. about the years 1229 and 1268. The provin- 
cial constitutions are principally the iieerees of provincial 
synods, held under divers archbishops of Canterbury, from 
*Stephen Langton* in the reign of Henry III. to Henry 
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Chichele in the rei^n of Henry V«; and adapted also by 
the province of York in the reign of Henry VI. At the 
dawn of the reformation^ in the reign of king HenVy VllL 
it tvas enacted in pai^liament that a revier^'^Should be had 
of the canon law ; and, till such a review should bo made, 
all canons, constitutions^ ordinanees^ and synodals provin- 
cial^ being then already niade^ and not repugnant to the 
law of the land or the king’s prerogative, should still be 
used and executed. And, us no such review has yet been 
perfecte^d, upon this statute now depends the authority of 
th^ canon law in England. ** 

There are iour species of courts, in which the civil and 
canon laws are permitted, under different restrictions, to 
be used. 1. The courts of the archbishops and bishops, 
and their derivative officeis, usually called in our law courts 
Christian, cnryt chrManiiatist or the ecclesiastical courts. 
2. The military courts. 3. The courts of admiralty, 
4. The courts of the two universities. In all, their re- 
ception in general, and the different degrees of that 
reception, are grounded entirely upon custom ; corroborated 
in the latter instance by act of. parliament, ratifying those 
charters which confirm the customary law of the univer- 
sities. The more minute consideration of tShese will fall 
properly under that part of these commentaries which 
treats of the jurisdiction of ..courts* It will suffice at 
present to remark a few particutes relative to them all, 
which may serve to inculcate more strongly the doctrine 
laid down concerning them. 

1. And, first, the courts of common law have the super-, 
intendency over these courts, to keep them within their 
jurisdictions, to determine wherein they exceed them, to 
restrain and prohibit such excess, and in case of contii« 
macy, to ^punish the officer who executes, and, in some 
cases, the judge who enforces, the sentence so declared to 
be illegalr!=Ka»«„,^^ 

2. The commcm law has reserved to itself the exposition 
of all sucli acts of parliament as concern, either the extent 
of these courts, or the matters depmitng before them. 
And therefore, if< these courts etther Tefuse to allow these 
acts of parliament, or will expound them in any other sense 
than what the common law puts upon them, the kings, 

at Westminster will srrant prohibitions to restrain 
' controul them. 
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3. An appeal lies from all these conrts to the king, in 
the last resort; ifvhich proves that the jurisdiction exer- 
cised in them is derived from the crown of England, and 
not from anY^lbreign potentate, or intrinsic authority of 
their*^ own^ And, from these tlAee strong marks and 
ensigns of superioiity, it appears beyond a doubt, that the 
civil and canon laws, though admitted in some cases by 
custom in some courts, are only subordinate, and leges 
grmmri lege; and that, thus admitted, restrained, altered, 
new> modelled, and amended, they are by no means with 
us a distinct independent species of* laws, but are inferior 
branches of the customary or unwritten laws of England, 
properly called the king's ecclesiastical, the king's military, 
the king's maritime, the king's academical laws. 

Let us next proceed to the leges scripta^ the written 
laws of the kingdom, which are statutes, acts, or edicts, 
made by the king's majesty, by and with the advice and 
consent of the lords spiritual and temporal, and commons, 
in parliament assembled. The oldest of these now extant, 
and printed in our statute books, is the famous Magna 
Charta^es confirmed in parliament 9 Henry III.; though 
doubtless there were^ many acts before that time» the 
records of which are now lost, and the determinations of 
them perhaps at present iCurrently received for the maxims 
of the old common law. • 

The manner of makirig these statutes will be better con- 
sidered hereafter, when we examine the constitution of 
parliaments. 

• Wher^the common law and a statute differ, the common 
law gives place to the statute; and an old statute gives 
place to a new one. And this upon a general principle of 
universal law ; that ** leges posteiiores prutres contrarias 
ahrogant: ” consonant to which it was laid dowli^by a Jaw 
of the twelve tables at Rome, that qmd populus pos- 
tre^numjussit^ id jus ratum esto^ igia 

These are the several grounds of*thelws of England ; 
over and above which, sauiTY is also frequently called in to 
assist, to moderate, and to explain them. 

Besides the liberality of ientiment with which our com- 
mon law judges intei^pret acts of parliament, and such rules 
of the unwritten law as are not of a positive kind, there are 
.also peculiar courts of equity established for the benefit of 
the subject ; to dcftect latent frauds and concealments, which 
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the process of the courts of law is not adapted to reach ; to 
enforce the execution of such matters of trust and confi- 
dence, as are binding in conscience, though not c%nisable 
in a court of law ; to deliver from such dangers as are 
owing to misfortune ot oversight; and to give a 9nore 
sp^ific relief, and more adapted to the circumstances of the 
case, than can always be obtained by the generality of the 
rules of the positive or common This is the business 
of our courts of equity, which however are only conversant 
in matters of propert}'. For the freedom of our constitu- 
tion will not permit, tfi^at in criminal cases a powei should 
bd lodged in any judge, to construe the law otherwise than 
according to the letter. This caution, while it admirably 
protects the public liberty, can never hear bard upon in- 
dividuals. A man catinot sufifer more punishment than the 
law assigns, but be may suffer less. The laws cannot he 
strained by partiality to infiict a penalty beyond what 
the letter will warrant ; but, in cases where the letter in- 
duces any apparent hardship, the crown has the power to 
pardon. 


QUESTIONS. 

Wbat are the two kindscinto whieh the municipal law of England 
is divided ? ® 

What does the kx non soripia include ? 

Where are the evidences and monuments of our legal customs to 
be looked for ? 

What is the force and reason of the expression leges non 
ieripUt $ ** 

What does Lord Bacon say about the mixed character of our 
laws? 

Did Alfred do anything towards collecting together the customs 
and laws ? What did he do ? 

What caused the co^e Of Alfred to flidl into disuse ? ^ 

What were the three aystems of law prevailing in this country about 
the beginning of the eleventh century ? ' 

What was the Mer^iap^f^The West Stum foye S?— -TAs Dane 
tape 9 

Who reduced them into one uniform code or digest of laws ? 

To whom are the titles ** Legum Angiieanarum cendtfor*’ an 

Legwn AngU&dnarum rsa/t/u/or ” applied, aiuf why? 
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What is the origin of the common jlaw ? 

On what does the validity of a custom depend ? 

How many kinds are there of the leaf non scripta, or common 
aw? 

Explain what is a general custom, and particular custom ? 

Who ascertains and^cides upon the validity of these customs 
ind maxims ? 

How are judicial decisions preserved ? 

What ore , 

What is the doctrine of the law concerning the following ^prece> 
lents ? . ^ • 

What are Records ? What are Repor1;s ? ” 

Who was Coke ? What is the character of his legal writings ? 
How are particular cusjjpitMi prepetuated, and why ? 

What is the third branch of the lopes non soripttef 
How do the civil and canon law form a part of |he leges non 
xripta 9 

What is the civil law ? What was its origin ? 

What did Livy say concerning its bulk ? • 

What was the Theodosian code, and when was it drawn up, and 
grhere was it in force ? 

When was the present body of civil law compiled, and by whose 
srder ? • 

What are the ** Institutes ?”»The Digests, or Pandects ?” The 
“ New code ? ” The ** Novels ? ** , > 

What became of the code df Justinian ? 

When, and where, and under what oircumstances did the civil law 
suddenly revive ? 

• What is l^e canon law ? * 

On what does the authority of the canon law depend? 

In what courts are the civil and canon laws permitted to be used 
in England. 

How do the great common law courts controul the courts where 
the civil and canon law is used ? 

What is the lex soripta, and what does it inch'.itttfw**'®^ 

What 'm the oldest statute extant ? * , 

If a statute differs from the common law, which prevails, and on 
what principle ? 

What are the functions and dutdes of courts of ei|iilty ? 
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The kiogdofn of England^ over which our municipal 
law's have jurisdiction, includes common law, 

either Wales, Scotland, or Ireland, or any other part of the 
king's dominions, except the territory of England only. 
And yet the civil laws and local customs of this territory do 
now obtain, in part or in alh with more or less restrictions, 
in these and many other adjacent countries; of which it 
will be proper first to take a review, before w© consider the 
kingdom of England itself, the original and proper subject 
of these laws. c 

Wales bad continued independent of England, uncon- 
quered and uncultivated, in the primitive pastoral state 
which CsBsar and Taoitus asc^be to Britain in general, for 
many centuries : even from the time of the hostile inva- 
sions of the Saxons, when the ancient and Christian inhabi- 
tants of the island retired to those natural intrenchments, 
for protection from^ their pagan visitants. But when thesT 
invaders themselves were converted to Christianity, and 
settled into regular and potent governments, this retreat of 
the ancient Britons grew every day narrower ; they were 
over-run^y little and little, gradu&lly driven from one fast- 
ness to another, and by repeated losses abridged of their 
wild early in our history we find their 

princes doing homage to tim Crown of England c till at 
length, in the rei^ of Edl^ard the First, who may justly be 
styled the conqueror of Wales, the line of their ancient 
princes, was abolished, and the king of England’s eldest son 
became as a matter of course, their titular prince; the ter- 
ritory of Wales being then entirely re-annexed, by a kind 
of feodal resumption, to the dominion of the crown of Eng- 
land ; or, as the statute of Rhudlan exf^resses it, “ ^crm 
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WaUicB cum incolis suis^ prius regi jure feodali suhjecta, 
(of which homaj^o was the sig‘n,)yttm in proprietatis domi^ 
nium tot$d ^er et cum integritale couversa est, et coronee 
regni AngUtB^lanquam pars corporis ejusdem annexa et 
unitam' By the statute also of Walls, very material altera- 
tions were made divers parts of their laws, so as to 
reduce them nearer to the English standard, especially in 
the forms of their judicial proceedings: but they still 
retained very much of their original polity ; particularly 
their rule of inheritance, viz% that their lands were (Avided 
equally among all the issue male, alid did not descend to 
the eldest son alone. By mother sub'sequent statutes their 
provincial immunities were still farther abridged : but the 
finishing stroke to tij^dr independency was given by the 
statute 27 Hen. VIIL c. 26, which at the same time gave 
the utmost advancement to their civil prosperiy, by admits 
ting them to a thorough communication of laws with the 
subjects of England. Time were this brave |>eople gra*- 
dually conquered into the enjoyment of true liberty ; being 
insensibly put upon the same footing, and made fellow- 
citizens with their conquerors. A generous method of 
triumph, which the Republic of Rome practised with great 
success, till she reduced all Italy to her obedience, by 
admitting the vunquished states to partake of the Roman 
privileges. , , 

It is enacted by tbis«statute 27 Hen. VIII. 1. That 
the dominion of Wales shall be for ever united^ to the 
kingdom of England. 2. That all Welshmen bprn shall 
have the same liberties as other the king's subjects. 
3. That fands in Wales shall be inheritable according to 
the English tenures and rules of descent. 4, That the 
laws of England, and no ocher, shall be used in Wales : 
besides many other regulations of the poHoe of thts princi- 
pality. And the statute 34 and 35 Hen. Vill. c. 26. 
confirms the 8ame> adds farther regnlation^^^:3iK^s it into 
twelve ibires, and, in short, reduces k into the same order 
iu which it stands at this day ; differing from the kingdom 
of England in only a few particulars, hardly more than are 
to be found in many counties of England itself *. 

* A statute passed iu the year 183t), (1 W. 4. c. 70), wbich aholUbed 
tJio local courts previously existing id AValcs, coxnplotcd this assimilation oi 
that pai't of tlic kingdoA to England. 



44 


ON ti/e countries subject to 

% 

The kingdom of Scotland, notwithstanding the union of 
the crowns on the accession of their king James VI. to that 
of Engliind, continued an entirely separate and* distinct 
kingdom for above a ceritury more, though*hh union had 
been long projected ; udiich was judged to be the more easy 
to be done, as both kingdoms were anciently under the 
same government, and still retained a very great resem- 
blance, though far from an identity, in their laws. By an 
act of parliament4 Jac. 1. c. 1. it is declared that these two 
might]f, famous, and ancient kingdoms W’ere formerly one. 
And sir Edward Cbke observes how marvellous a ''con- 
formity there was, not only in the religion and language of 
the two nations,, but also in their ancient laws, the descent 
of the crown, their parliaments, their pities of nobility, their 
officers of state and, of justice, their writs, their customs, 
and even th^ language of their laws. Upon which account 
he supposes the common law of each to have been originally 
the same ; especially as their most ancient and authentic 
book, called regiam majestattmt and containing the rules of 
their ancient common law, is extremely similar to that of 
Glanvil, which contains the principles of ours, as it stood 
in the reign of Henry , 11. And the<vinany diversities sub- 
sisting between the two laws at present, may<be well enough 
accounted for, from a diversity of practice in two large and 
uncommunicating jurisdiction^, and from the acts of two 
distinct and independent parliaments, which have in many 
points filtered and abrogated tbe old common law of both 
kingdoms. 

However, Sir Edward Coke, and the politicians of that! 
time, conceived great difficulties in carding oi\ the pro- 
jected union : but these were at length overcome, and the 
great work was happily effected in 1707, 5 Anne; when 
tw^ty-fire articles of union were agreed to by the parlia- 
ments of both nations^ the purport of the most considerable 
being as 

1. That on the fimt of May# 1707, and for ever after, 
the kingdotits of Bhgland and Scotland ahall be united into 
one kingdom# by the name of Great Britain. 

2* The succession to the monarchy of Great Britain 
jshall be the same as was before settlied with regard to that 
of England. 

^. 3, The united kingdom shall be represented by one 
Mrliment. r / . 
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4. There shall be a communication of all ' rights and 
privileges between the subjects of both kingdoms, except 
where it^^otherwise agreed. 

9. When'l^ngland raises 2,000,000^. by a land^ax, 
Scotland shall raise 48,000^. > 

16, 17. The sttHidards of the coin, of weights, and of 
measures, shall be reduced to those of England, throughout 
the united kingdoms. 

18. The laws relating to traile, custom^, and the excise, 
shall be the same in Sootland as in England. But all the 
other Imvs of Scotland shall remaiif In force : though al- 
terable by the parliament ef Great Britain. Yet with this 
caution : that laws relating to public policy are alterable 
at the discretion of|the parliament : laws relating to pri<* 
vate right are not to be altered but for the evident utility 
of the people of Scotland. ^ 

22. Sixteen peers are to be chosen to represent the 
peerage of Scotland in parliament, and forty-five members 
to sit in the house of commons*. 

23. The sixteen peers of Scotland shall have all privi- 
leges of parliament : and all peers of Scotland shall be 
peers of Great Britain, and rank next after those of the 
same degree at the time of the union, and shall have all 
privileges of peers exce^ sitting in the house of lords, 
and voting on the trial of a |>eer. , 

These are the principal of the twenty-five articles of 
union, which are ratified and confirmed by thef statute. 
5 Ann. c. 8. in which statute there are also two acts of 
iparliamejit recited ; the one of Scotland, whereby the 
churcli of Scotland and also the four universities of that 
kingdom are established fUr ever, and all succeeding sove- 
reigns are to take an oath inviolably to maintain the same; 
the other of England, 5 Ann* c. 6. whereby tlae acts of 
uniformity of 13 Eliz. and 13 Car# II* except as the same 
had been altered by parliament at that tigm^d all other 
acts then in force for the pmefvtHaon ofthe church of 
England, are declared perpetual ; and it is stipulated that 
every sub8e(][uent king and queen shall take an oath in- 


• But now by Statute 2, & 3, W. IV. cap. 65, passed in the year 
] 332, tbc number of Scottish members is 53 : viz. 30 for counties and 
23 for towns. 
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violably to* maintain the same within England, Ireland, 
Wales, and the town of Berwick-upon-Tweed. And it is 
enacted, that these two acts shall be for evoF^observed 
as fundamental and essential conditions of tlSb’ union.” 

The town of Berwkk-upoii-Tweed was originally part 
of the kingdom of Scotland ; and, as sjich, was for a time 
reduced by king Edward 1. into the possession of the 
crown of England : and dunng such its subjection, it re* 
ceived from tha^ prince a charter, which, after its subse- 
quent ^cession by Edward Balliol, U> he for ever united to 
the crown and realm bf England, was confirmed by king 
Edward 111., with soine additions ; particularly that it 
should oe governed by the laws and usages which it en- 
joyed during the time of king Ales^der, that is^ before 
its reduction by Edward I. Its constitution was new- 
modelled, and put upon an English footing by a charter 
of king James 1. ; and all its liberties, ^nchises, and 
customs, were confirmed in parliament by the statutes 
22 Ed. IV. c. 8. and 2 Jac. h c. S8. Though therefore it 
hath some local peculiarities, derived from the ancient law 
of Scotland, yet it is clearly part of the realm of England, 
being represented by burgesses in bouse of commons, 
and bound by all acts in the British parliasnent, whether 
specially named or otherwise. » 

As to Ireland, the Irjsh were^ovemed by what they called 
the Brehon law, so styled from the Irish name of judges, who 
were denominated Brebons* But king John in the twelfth 
year of his reign went into Ireland, and carried over with 
him many able sages of the law ; and there by his lettera 
patent, in right of the dominion of conquest, is skid to 
have ordained and established that. Ireland should he 
governed by tbe laws England : which letters patent sir 
Edward Coke, apprehends to have been there confirmed 
in parliament. But to this ordinance many of the Irish 
were avemifij^j^onform, and still stuck to their Brehon 
law : so that botir Henry the third and Edward the first 
were obliged to reftew the iiyunction ; and at length in a 
parliament holden ht Kilkenny, 40 E4>v. III. under Lionel 
duke of Clarenck^ the then lieutenant of Ireland, the Bre- 
hon law was i(brinally abolished^ it being unanimously 
declared to be indeed no law, but a lewd custom crept in of 
later times. And yet, even in the reign of queen Eliza- 
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‘ beth, the wild natives kept and preserved their Brehon 
law ; which is described to have been “ a rule of right 
unwritte»v^ut delivered by tradition from one to another, 
in which (m^utimes there appeared great shew of equity 
in det^mining the right between party and party, but in 
many things repugnant quite both to God’s laws and 
man’s.*’ The latter part of this character alone is ascribed 
to it, by the laws before cited of Edward the first and his 
grandson. , 

But as Ireland was a distinct dominion, and bad par- 
liamentSiOf its own, it is to be obsert'ed, that though the 
immemorial customs, or cpmraon Ihw of England, were 
made the rule of justice in Ireland also, yet no acts of the 
English parliament,^ since the twelfth of King John, 
extended into that kingdom ; unless It were specially named, 
or included under general words, such as, ** within any of 
the king’s dominions.” 

But the Irish nation being excluded from the benefit of 
the English statutes, were deprived of many good and 
profitable laws, made for the improvement of the common 
law : and the measure of justice in both kingdoms be* 
coming thence no longier uniform, it was therefore enacted, 
by Poynings’ Jaws*, that all acts of parliament, before 
made in England, should be of force within the realm of 
Irelandf. ^ , 


* Made in the 1 0th year of Henry YIl. and called after Sir Edward 
Poynings, then Lord Deputy, 

Sf Irclantl^ias since been united to Great Britain by statute 39, and 40 
O, 3. cap. 07, wbieli ineorjxirates the two into Tlie United Kingdom 
of Great Britain and Iroland.” The chief articlea of the Union are as 
follows • 

Art. I. Provides, tliat the kingdoms of Great Britain a«d Ireland 
shall, on the 1st day of January iBOl, and for ever after, be united into 
one kingdom, by the name of The United Kingdom of Great Britain and 
Ireland. 

Art. IV Pi’ovideSy that the sucoession to tho crown shall continue set- 
tled as before limited, * 

Art. HI. Pi'ovides, that there shall be one parliament, styled, The Par- 
liament of the United Kingdom of Britain and Ireland. . 

Art. IV. Provides, that four lords Sfnritual of Ireland, by rotation of 
sessions, and twenty-eight lords temporal of Ireland, elected for life by the 
peers of Ireland, shall sit in the House of Lords ; wd one hundred com- 
moners two for each county, two for the city of Dublin, and two for the 
oBy of Corkf^one for Trinity college, and one for each of the thirty.ono 
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With regard to the other adjacent islands which are sub- 
ject to the crown of Great Britain, some of them, as the 

most considerable cities antf boroughs, aball be the number to iTt in.the 
House of Commons on the part of Ireland. r 

That a peer of Ireland, not elected one of the twenty weight, may sit in 
the House of Comtuona; but that whilst he continues a member of the 
House of Commons, he shall not be entjjtled to the piivilegc of peerage, 
nor capable of being /elected one of the twenty-eight peers, nor of voting at 
such eviction, and he shall be sued and indicted for any offence as a com. 
moner. < «* 

That as often as three ofdhe peerages of Ireland, existing at the time of 
the Unim., shall become extinct, the king may iereatc one peer of Ireland ; 
and when the peers of Ireland are reduced to one hundred by extinction, 
or otherwise, exclusive of those who shall hol|jL any peerage of Great Bri- 
tain subsisting at the time of the Uuioo, or created eff the united kingdom 
since the Union, the king may then create one peer of Ireland for every 
peerage that k;x:omeB extinct, or as often as any one of them is created 
a peer of tlie united kingdom, so that the king may always keep up the 
number of one hundred Irish peers, over and above those who have an 
hereditary seat in the House of Lords. 

That the qualifications by property of the repxesentatives in Ireland, 
shall be the same respectively as those for counties, cities, and boroughs in 
England, unless some other provision be afterwards made. 

That all the lords of parliament on the part of Ireland, spiritual and 
temporal, sitting in the House of Lords, shall have Ijie same rights and 
privilogM respuefi^oly as the peers of Grpat Britain ; and that all the lords 
spiritual and temporal of Ireland, shall have rank and precedency next and 
immediately after all the persons hedding peerages of the like order and 
degi’ce in Great Britain, subsisting at the time of the Union ; and that all 
peeragc8*hercafter created of Ireland, or of tlio united kingdom, of the 
same degree, shall have precedency according to the dates of their crca. 
tions ; and that all the peers of Ireland, except those who are mombers of 
the House of Commons, shall have aU the privileges of pects as fully &s 
the peers of Great Britain, the right and privileges of sitting in the House 
of I^iids, and upon the trial of peers, only excepted. 

.Aft. V. Provides, that the churches of England and Ireland shall bo 
united into one protestant episcopal church, to bo called Tlie United 
Church of^ngland and Ireland; that the doctrine and worship shall bo 
the same ; and that the continuance and preservation of the united church 
as the establMjg^hureh of England and Ireland, shall be deemed an 
essential andfuSBlhienilal part of tke Union ; and that in lik^ manner 
the church of Scotland sfiall remain the same as is now established by 
law, and by the acts Of union of England and Scotland. 

Art. VI. Provides, i^at the subjects of Great Britain and Ireland shall 
be entitled to the same privileges with regard to trade and navigation, and 
also in respect of all treaties, Tvith foreign powers. 

' That all prohibitions and bounties upon the importation of merchanduo 
flrom one country to the other shall cease. 

But that the importation of certain articles therein enumerated, shall be 
^ subject to such countervailiug duties as are stiepificL in the act. 
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isle of Wight of Portland, of Thanet, ^c. are comprised 
within some neighbouring county, and are therefore to be 
looked upiv? as annexed to the mother island, and part of 
the kingdom of England. But there are others which 
require more particular consideration. 

And, first, the ib'\.E of man is a distinct territory from 
England, and is not. governed by our laws : neither doth 
any act of parliament extend to it, unless it he particularly 
named therein ; and then an act of purlialncnt is bi^^ding 
there. It was formerly *a subordinate^ /eudatory kingdom, 
subject fo the kings of Norway; Jven to king John and 
Henry II L of England; afferward to the kings of Scot- 
land ; and then again to the crown of England : and at 
length we find king PSenry IV. claiming the island by right 
of conquest, and disposing of it to the earl of Northum- 
berland ; upon whose attainder it was granted, hy the name 
of the loDlship of Man, to sir John de Stanley by letters 
patent 7 Henry IV. In his lineal descendants it continued 
for eight generations, till the death of I'erdinando earl of 
Derby, A.D. 1594 ; when a controversy arose concerning 
the inheritance thereof, between his daughter and \\ illiam 
his surviving brother; iflpon which, and a doubt that was 
started conceniihg the validity of the original patent, the 
island was seized into the \|ueen’s hands, ami afterwards 
various grants were made of h hy kirfg James the First ; 
all which being expired *or surrendered, it was granted 
afresh in 7 Jac. I. to William earl of Derby, and the 
heirs male of his body, with remainder to his heirs gene- 
rdl ; whiclvi grant was the next year confirmed hy act of 
parliament, with a restraint of the power of alienation hy 
the said earl and his issue male. Ou the death of James 

Art. VJI. Provides, that all the laws and courts of each king<inin shall 
rotntiin the same as they arc now established, subject to such ulicratioius 
hy the united parJiatneiit ns circu in stances may I’eqnire.j^ut Umt all wiits 
of error appeals shall be decided by the House of Lords of tlie uiiite<l 
kingdom, excci>t appeals from the court of admiralty in Ireland, which 
shall bo decided hy a court of delegates api>ointcd by the court of chancery 
in Ireland. , 

Statute 2 & S W. TV. cap. 88. (passed in the year 1832), gave five ad- 
ditional members to Ireland, one to each of the follow’ing places, viz 
Liineriek, Watciford, Belfast, Galviny, and the University of DubUn. 

* The isle of Wight is severed from the cotin ty of Hanta, and made a 
sefnrate county for the mu^oso of returning a member to Parliament, by 
2 William IV., c, 45, see. 16, 

D 
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earl of Derby, A.D. 1735, the male line of earl William fail- 
ing, the Duke of Atholl 8ucceede<] to the island as heir 
general by a female branch. In the mea^J;?^e, though 
the title of king had long been disused, the earls of Derby, 
as lords of Man, had Maintained a sort of royal ^ffthority 
therein ; by assenting or dissenting t(^ lavrs, and exercising 
an appellate jurisdiction. Yet, though no English writ, 
or process from the courts oif Westminster, was of any 
autl^rity in Mun, an appeal lay from a decree of the lord 
of the island to the Jcing of Greaf Britain in council. But 
the distinct jurisdiction of this little subordinafe royalty 
being found inconvenient for the purposes of public justice, 
and for the revenue, it affording a commodious asylum for 
debtors, outlaws, and smugglei^, authority was given to the 
treasury by statute 12 Geo. I. c. 28, to purchase the 
interest ofEthe then proprietors for the use of the crown : 
which purchase was at length completed in the year 1765, 
and confirmed by statutes 5 Geo. 111. c. 26. and 39, where- 
by the whole island and its dependencies so granted as 
aforesaid, except the landed property of the Atholl family, 
their manorial rights and emoluments, and the patronage 
of the bishoprick and other ecclesiastical benefices, are 
unalienably vested in the crown, and subjijtted to the regu- 
lations of the British excise afid customs. 

The islands of Jersey, Guernsey, Sark, Alderney, and 
their, appendages, were parcel df the duchy of Normandy, 
and were united to the crown of England by the first 
princes of the Norman line. They are governed by their 
own laws, which are for the most part the ducf^l customs of 
Normandy, being collected in an ancient book of very great 
authority, entitled, le grand eoustumier. The king’s writ, 
or process from the courts of Westminster, is there of no 
force ;^ut his commission is. They are not bound by 
common acts of our prliaments, unless particularly named. 
All causeftfMriginally determined by their own officers, 
the bailiffs and^ufats of the islands; but an appeal lies 
from them to the king and council, iu the last resort. 

Besides these adjacent islands, our most distant planta- 
tions in America, and elsewhere, are in some respect sub- 
ject to the English laws^ Plantations or colonies, in dis- 
tant countries, are either such where the lands are claimed . 
by right of occupancy only, — ^by finding them desert ^nd 
uncultivated, and peopling them from^the mother country;. 
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or where, when already cultivated, they have been either 
gained by .conquest, or ceded to us by treaties. And both 
these rights^ .iro founded upon the law of nature, or at least 
upon tl^t of nations* But there is%a difference between 
these two species of colonies, with respect to the laws by 
w'hich they are bound. For it hath been held, that if an 
uninhabited country be discovered and planted by English 
subjects, all the Englivsh laws then in being^ which are the 
birth-right of every subject, are immediately there in ftJrce. 
But this^must he understood with v€ry many and very 
great restrictions. Such colQnists carry with them only so 
much of the English law, as is applicable to their own 
situation and the condition of an infant colony; such, for 
instance, as the generaf rules of inheritance, and of pro- 
tection from personal injuries. The artificial refinements 
and distinctions incident to the property of a great and 
commercial people, the laws of police and revenue, such 
especially as are enforced by penalties, the mode of main- 
tenance for the established clergy, the jurisdiction of spi- 
ritual courts, and a multitude of other provisions, are neither 
necessary nor convenient for them, and therefore are not in 
force. What shall he admitted and what rejected, at what 
times, and under wbat restrictions, must, in case of dispute, 
be decided in the first instance, by their own provincial 
judicature, subject to the rj^visibn and controul of the king 
in council : the whole of their constitution being also Hable 
to be new modelled and reformed by the general superin- 
tending power of the legislature of the mother country. 
Bift in conquered or ceded countries, that have already 
laws of their own, the king may indeed alter and change 
those laws ; but, tiU he does actually change them, the an- 
cient laws of the country remidn, unless such as are :>gainst 
the law of God, as in the case of an infidel country. 

We come now to consider the kingdom of England in 
particular, the direct and immediate sulyect oT those laws, 
concerninj^ which we are to treat in the eiKuing commen- 
taries. And this comprehends not only Wales and Ber- 
wick, of which enough has been already said, but also part 
of the sea. The main or high seas are part of the realm 
of England, for thereon our courts of admiralty have jiiris- 
• diction, as will be shewn hereafter; but they are not sub- 
jeot to the common Ifw. This main sea begins at the low- 
•water mark ; but between the high-water mark, and the 
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low- water mark, where the sea ebbs and fiows^ the common 
law and the admiralty have divisum inipeHuvti^w alternate 
jurisdiction ; one upon the water, when it iT full sea ; the 
other upon the land,*when it is an ebb, 

The territory of England is liable, to two divisions : the 
one ECCLESIASTICAL, the other civil. 

1. The Ecclesiasiicnl division is, primarily, into two Pro-- 
rnnees^ those af Canterbury arid York* A province is the 
circhit of an archbishop’s jurisdiction. Each province 
contains divers dioceses, or sees of suffragan ^ bishops ; 
whereof Canterbury^includes* twenty-one, and York three: 
besides the bishoprick of the Isle of Man, which was 
annexed to the province of Yorlj., by king Henry VIII. 
Every diocese is divided into archdeaconries, whereof there 
are sixty«,in all; each archdeaconry into rural deaneries, 
which are the circuit of the archdeacon's and rural dean’s 
jurisdiction, of whom hereafter; and every deanery is 
divided into parishes. 

A parish is that circuit of ground which is committed 
to the charge of one parson^ or vicar ^ or other minister 
having cure of souls therein* These districts are computed 
to he near ten thousand in number. How ancient the divi- 
sion of parishes is, may at present be difficult to ascertain ; 
for it seems to bo agreed^ on all hands, that in the early 
ages of Christianity in this islmid, parishes were unknown, 
or at least signified the same that a diocese does now. 
There was then no appropriation of ecclesiastical dues to 
any particular church ; but every man was at liberty to 
contribute his tithes to whatever priest or church he 
pleased, provided only that he did it to some ; or if he 
made no special appointment or appropriation thereof, they 
were 'Paid into the hands of the bishop, whose duty it was 
to distribute them among the clergy, and for other pious 
purposes, ac(^}rding to his own* discretion. 

Mr. Catriden England was divided int^ parishes 
hy Archbishop^Honorias, about the year 630. Sir Henry 
Hobart lays it down,' that parishes were first erected by 
the council bf Lateran, which was held A.D. 1179, Each 
widely differing from the other, and both of them perhaps 
from the truth; which will probably be found in 


i, e. Subordinate to an arciibibhop. 
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iiicdium between the two extremes. For Mr. Selden has 
clearly shewn, that the clergy lived in common without 
any division of parishes, long after the time mentioned by 
Camden. *And it appears from the Saxon laws, that 
parish ej^were in being long before tl^ date of that council 
of Lateran, to which^they are ascribed by Hobart. 

We find the distinction of parishes, nay even of mother- 
churches, 80 early as in the laws of king Edgar, about the 
year 970. Before that time the consecration of tithes was 
in general arbitrary ; thjit is, every man paid his ov/x, ae.. 
was befoj;e observed, to what church parish he pleased. 
But this being liable to bq^ attended* with cither fraud, or 
at least caprice, in the persons paying; and with either 
jealousies or mean conmliances in such as were competitors 
ifor receiving them; itVas now ordered by the law of king 
Edgar, that “ dentur omnes dedmas primarice ecclesice ad 
quam parochia pertinet" However, if any thafie, or great 
lord, had a church, within his own demesnes, distinct from 
the mother-church, in the nature of a private chapel ; then, 
provided such church had a cemetery or consecrated place 
uf burial belonging to it, he might allot one-third of his 
tithes for the maintenance of the officiating minister : but 
if it had no cemetery, tlie thane must himself have main- 
tained bis chaplain by some^other means ; for in such case 
all his tithes were ordained to be paid to the primaries 
eccleaics or mother-churcl^ ^ 

11) is proves that the kingdom was then generally 
divided into parishes ; which division happened probably 
not all at once, but by degrees. For it seems pretty clear 
aud certaiil*, that the boundaries of parishes were originally 
ascertained by those of a manor or manors ; ^ince it very 
seldom happens , that a manor extends itself over more 
parishes than one, though there are often many mj^nors in 
one parish. The lords, as Christianity spread itself, began 
to build churches npon their own demesnes, or wastes, to 
accommodate their tenants in one or, two adjoining lord- 
ships ; and, in order to have divine servise regularly per- 
formed therein, obliged all their tenants to appropriate their 
tithes to the maintenance of the one officiating minister, 
ipatead of leaving them at liberty to distribute them among 
the clergy of the diocese in general ; and this tract of land, 
the tithes whereof were so appropriated, formed a distinct 
{Rirish. Which wiy well enough account for the frequent 
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intermixture of parishes one with another. For, if a lord 
had a parcel of land detached from the main of his estate, 
but not sufficient to form a parish of itself, it natural 
for him to endow his newly erected church with the tithes 
of those disjointed lands ; especially if no church wtf.s then 
built in any lordship adjoining* to those outlying parcels. 

Thus parishes were gradually formed, and parish churches 
endowed with the tithes that arose within the circuit 
assigned. But $ome lands, eithef because they were in the 
-hands of irreligious and careless owners, or were situate in 
forests and desert ^^aces, or for other now unsi^archable 
reasons, were never finited toi^ any parish, and therefore 
continue to this day extraparochial ; and their tithes are 
now by immemorial custom payabld^to the king instead of 
the bishop, in trust, and conhdence that he will distribute 
them for ijie general good of the church : yet extraparo- 
chial wastes and marsh-lands, when improved and drained, 
are by the statute 17 Geo. 11. c. B7, to be assessed to all 
parochial rates in the parish next affioining. And thus 
much for the ecclesiastical division of this kingdom. 

!2. The Civil division of the territory of England is into 
counties, of those counties into hundreds, of those hundreds 
into tilhings or towns. Which division, as it now stands, 
seems to owe its original to king Alfred : who, to prevent 
the rapines and disorders whjch formerly prevailed in the 
realm, instituted tithings ; so ^called from the Saxon, 
hecaus'h ten freeholders with their families composed one. 
They all dwelt together^ and were sureties or free pledges 
to the king for the good behaviour of each other ; and (if 
any oifence was committed in their district, they were 
bound to have the offender forthcoming. And therefore 
anciently no than was suffered to abide in England above 
forty da^, unless he were enrolled in some tithing or decen- 
nary. One of the principal inhabitants of the tithing is 
annually appointed to preside over the rest, being called the 
tithing^man, the beadborough (Words which spepk their 
own etymology)/and in sohie eoOntries the borsh older, or 
borough’s ealder^ being supposed the disereetest man in the 
borough, town, or tithing. 

As ten families of fbeholders made up a town or tithiugy 
so ten tithings composed li superior division, called a hun- 
dred, as consisting of ten times ten families. The hundr^^ 
is gotrerned by an high constable or bniliff, and formerly 
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there was regularly held in it the hundred court fqr the trial 
of causes, though now fallen into disuse. In sqhcie of the 
more norfhern counties these hundreds are called wapen- 
takes. 

An indefinite number of these liundreds make up a 
county or shire. Shire is a Saxon word signifying a divi- 
sion ; but a county, comitatus, is plainly derived from 
comes, the count of the Franks; that is, the earl, or aider- 
man, as the Saxons called him, of the shine, to whom the 
government of it was entrusted. T^is he usually exer- 
cised bydiis deputy, still called in Latin rice^comes, and in 
English, the sheriff, shriev^, or shire-reve^ signifying the 
officer of the shire ; upon whom, by process of time, the 
civil administration ofjit is now totally devolved. In some 
counties there is an intermediate division, between the shire 
and the hundreds, as lathes in Kent, and rapetb in Sussex, 
each of them containing about three or four hundreds 
a-piece. These had formerly their lathe-reeves and rape- 
reeves, acting in subordination to the shire-reeve. Where 
a county is divided into three of these intermediate juris- 
dictions, they are called trithings, which were anciently 
governed by a tri thing j'eeve. Tliese trithings still subsist 
in the large county of York, where by an easy corruption 
they are denominated ridings ; the north, the east, and the 
west-riding. The number of counties in England and 
Wales have been differei;t at different times; at present 
they are forty in England, and twelve in Wales. 

Three of these counties, Chester, Durham, and Lancas- 
are called counties palatine. The two former are such 
by prescription, or immemorial custom ; or, at least, as old 
as the Norman conquest ; the latter was created by king 
Edward 111. in favour of Henry Plantagenet, first earl and 
then duke of Lancastet*; whose heiress being mfttried to 
John of Gant, the king’s son, the franchise was greatly 
enlarged and confirmed in parliament, to honour John of 
Gant hUnself^ whom, on the death of his father-in-law, the 
king had also created duke of Lancaster.^ Counties pala- 
tine are so called a palatio ; because the owners thereof, 
the earl of Chester, the bishop of Durham, and the duke of 

ncaster, had in those counties jura regalia, as fully as 
the king hath in his palace ; regalem potestatem in omni^ 
I as Bracton expresses it. 

There are also bounties corporate: which are certain 
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cities and fowns, sorae with more, some with less territory 
annexed lo them ; to which out of special grace and 
favour the Kings of England have granted the privilege to 
be counties of themselves, and not to be comprised in any 
other county; but to* be governed by their own*¥iheriifs 
and other magistrates, so that no offiosrs of the county at 
large have any power to intermeddle therein. Such are 
London, York, Bristol, Norwich, Coventry, and many 
others. And thus much of the countries subject to the 
MawsTbf England. » 


QUESTIONS. 

What does the Kingdom of England inclade, according to the 
common law? 

Which of our kings is stiled the conqueror of Wales ? 

How (lid the title of Prince of Wales arise ? 

In what king’s reign was the independence of Wales finally 
destroyed, and how ? State the general ojjjects and provisions of the 
statule 27 til Henry VIII. c. 26. 

When were the local courts of Waies abolished ? 

Vi’lien did the union^ of the Scottish and English crowns take 
place ? ^ 

What was the opinion of Lord Coke concerning the laws of 
Scotland ? 

When was the union between Scotland and England effected ? ^ 

State the chief of the twenty-five articles of union ? * 

What is the history of Berwick upon Tweed? How is it 
governed ? ’ 

As to kelaiid, what was the Brehon law 9 

What part did king John act with regard to Ireland ? 

What were “ Poyning’s laws” ? 

When did the union Ireland and great Britain take p^ce ? 

How are the Isle V Wight, of PprtUnd, of Thanet governed ? 

Is the Isle of Man governed by our laws ? 

State rho chief points of the history of the Isle of Man. 

How arc; the Islands of Jersey, Guernsey, Sark, Alderney, and ttieii; 
appendages, governed ? 

How are our Plantations or Colonies governed ? 

What are the three kinds of Colonies ? * 
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Does the kingdom of England comprehend any part of the Sea ? 

Who have jurisdiction on the High Seas ? ^ 

What pvt of the sea is subject to the common law, l^d what part 
to the jurisdiction of the court of Admiralty ? 

What are the two great divisions of the territory of England ? 

What^lare the sub-divisions of the Ecclesiastical division ? 

What is a Province ? ' A Diocese ? An Arch-Deacon ry ? A llural 
Deanery ? 

What is a Parish ? How many are there ? 

When are parishes supposed to have been adop1;ed ? -ihl. 

State the progress of parishes* and thtt^ endowment of parish 
churches ? • 

llow do you account for the Intermixture of pvishes one with 
another ? 

What are the subdivi^ons of the civil divisions of England? 
State and explain them ? 

Who originated this division, and why ? * 

What is a shire, and what a county ? And from what derived ? 

What is the origin and meaning of the Ridings of Yorkshire ? 

What is a county Palatine. 



58 


JHJL^BSOLUTE RIGHTS OF INDIVIDUALS GENERALLY. 


As municipal law is a rule oV civil conduct^ commanding* 
what is right, and prohibiting what is wrong ; or as Cicero, 
and after him our BractOH) hava explussed it, sanctio justa^ 
juhens honesta et prohihem contruria ; it follows, that the 
primary and principal objects of the law are rights and 
wrongs* Adopting this very simple and obvious division, 
let us, in the first place, consider the rights that are com- 
manded, and secondly, the wrongs that are forbidden, by 
the laws of England. 

Rights are, however, liable to another subdivision; 
being either, first, those which concern and are annexed to 
the persons of men, and are then called jiira personarwmt 
or the rights of persons f or th^ey are, secondly, such as a 
man may acquire oVer external objects, or things uncon- 
nected with his person, which are styled jura return^ or 
the rights of things. Wrongs are also divisible into, first, 
private wrongs, which, being an infringement merely of 
particular rights, concern individuals only, and are called 
‘ civil injuries and secondly, public wrongs, which, being a 
breach of general public rights, affect the whole community, 
and are caUed * crimes* and < misdemeanors/ 

The^rights of persons that are commanded to be observed 
by the municipal law are of two sorts : first, such as are 
Aue from eyery citizen, whieh ere usually called civil 
duties; and secqpdljr, such as to him, which is the 

more popular accepUtion of the rights ox jura* Both may 
indeed be comprised in this latter division ; for as all social 
duties are of a relative nature, at the same time that t^y 
are due from one man, or set of men, they must also be due 
to another. But I apprehend it will be more clear and easy 
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to consider many of them as duties required fro;m, rather 
than as rights lielonging to, particular persons. Thus, for 
instance, ^legiance is usually, and therefore most easily, 
considered as the duty of the people, and protection as the 
duty of J|he magistrate ; and yet theij are reciprocally, the 
rights as well as dutjes of each other. Allegiance is the 
right of the magistrate, and protection the right of the 
people. 

Persons also are divided by the law into either natural 
persons or artificial. Natural pesons are such as the 
of nature/ormed us ; artificial persons Aire such as are cre- 
ated and devised by human l^ws for the purposes of society 
and government, and which are called corporations ” or 

bodies politic.” 

The rights of persons considered in their natural capa- 
cities are also of two sorts, absolute, and relative. Absolute^ 
which are such as appertain and belong to particular men, 
merely as individuals or single persons : relative^ which are 
incident^ to them as members of society, and standing in 
various relations to each other. 

By the absolute rights of individuals we mean those 
which are so in their primary and strictest sense ; such as 
would belong to their persons merely in a state of nature, 
and which every 'man is entitled to enjoy, w hether out of 
society or in it. But with rewd to the absolute duties 
which man is bound to per|brm, considered as a mere indi- 
vidual, it is not to be expected that any human munkipal 
law should at all explain or enforce them. For the end 
and intent of such laws being only to regulate the behaviour 
of’mankind^ as they are members of society, and stand in 
various relations to each other, they have consequently no 
concern with any other but social or relative duties. Let 
a man therefore be ever so abandoned in his principles, or 
vicious in his practice, provided he keeps his wickedness 
to himself, and does not offend against the rules of public 
decency, he is out of the reach of huma/i laws. But if he 
makes hit vices public, though they be suoh as principally 
affect himself, as drunkenness or the like, they then become, 
by the bad example they set, of pemidous effects to society ; 
a^|^,iherefbre it is'" then the business of human laws to cor- 
them. Here the circumstance of publication is what 
alters the nature of the ease. Public sobriety is a relative 
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duty, and therefore enjoined by our laws ; private sobriety 
is an absolute duty, which, whether it be performed or not, 
human tribunals can never Iknow ; and therefore, they can 
never enforce it by any civil sanction^ But with respect 
to rights, the case different. Human law\s d^ne and 
enforce as well those rights which belong to a man consi- 
dered as an individual, as those which belong to him con- 
sidered as related to others. 

For the principal aim of society is to protect individuals 
enjoyment of those absolute rights, which were 
vested in them by t^e immutable laws of nature ; l;nt w-^hich 
could lot be preserved in peacp without that mutual assist- 
ance and intercourse which is gained by the institution 
of social and friendly communities. Hence it follows, that 
the iirst and primary end of human !hws is to maintain and 
regulate these absolute rights of individuals. Such rights 
as are social and relative result from, and are posterior to, 
the formation of states and societies: so that to mainlain 
and regulate these, is clearly a sub^uent consitferatior. 
And therefore the principal view of human law is, or ought 
always to be, to explain, protect, and enforce such rights a^ 
are absolute, which in themselves are few and simple ; and 
then such rights as are relative, wliich, arising from a va- 
riety of connections, will be % more numerous and com- 
plicated. These will take up a greater space in any code 
of laws, and hence*^ may appear* to be more attended to. 
tboiigli in reality they are not, than the rights of the for- 
mer kind. Let us therefore proceed to examine how far 
all laws ought, and how far the laws of England actually 
do. take notice of these absolute rights, and 'provide fbr 
their lasting security. 

The absolute rights of man, considered as a free agent, 
endowed with discernment to know good from evil, and, 
w'ith power of choosing those measures which appear to him 
to be most desirable^ are usually summed up in one general 
appellation, and denominated the natural liberty of man- 
kind, This natural liberty consists properly in a ^ower of 
acting as one thinks fit, without any restraint or controul, 
unless by the law of nature: being a right inherent in us 
by birth, and one of the gifts of God to man at his creation, 
when he endued him with the faculty of free will. But 
,|iifery man, when he enters into society, gives up a part of 
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his natural liberty, as the price of so valuable a purchase ; 
and, in consideration of receiving the advantages of mutual 
commerce, obliges himself to'^fconform to those laws, which 
the community has thought proper to establish. And this 
species of legal obedience and conformity is infinitely more 
desirable than that wild and savage liberty which is sacrificed 
to obtain it. For no man that considers a moment, would 
wish to obtain tlie absolute and uncontrolled powder of doing 
whatever he pleases ; the consequence of which is, that 
every other man would also have the 8ame*power ; an'^ 
there would he no security to individAfils in any of the en- 
joyments of life. Political therefore^ or civil liberty, which 
is that of a member of society, is no other than natural 
liberty so far restrained by human laws, and no farther, as 
is necessary and expedient for the general adimitage of 
the public. Hence we may collect that the law, which re- 
strains a man from doing mischief to his fellow citizens, 
though it diminishes the natural, increases the civil liberty 
of mankind ; hut that every wanton and causeless restraint 
of the will of the subject, whether practised by a monarch, a 
nobility, or a popular assembly, is a degree of tyranny ; nay, 
that even laws themselves, whether made with or without 
our consent, if they fegulate and constrain our conduct in 
matters of indifference, without any good end in view^, are 
regulations destructive ot liberty ; whereas, if any public 
advantage can arise from oh^rving sfich precepts, the con- 
troul of our private incfinations, in one or two particular 
points, will conduce to preserve our general freedom in 
others of more importance; by supporting that state of 
Society, which alone can secure our independence. 

The idea and ])ractice of this political or civil liberty 
flourish in their highest vigour in these kingdoms, where 
it falls little short of perfection, and can only be lost or de- 
stroyed by the folly or demerits of its owner ; the legisla- 
ture, and of course the laws of England, being peculiarly 
adapted to the preservation of this inestimable blessing, even 
in the* meanest subject. Very diffeneni# from the modern 
constitutions of other states, on the continent of Europe, 
and from the genius of the imperial law : which in general 
jlS» calculated to vest an arbitrary and despotic power, 
of controlling the actions of the subject, in the prince, or 
in a few grandees. And this spirit of liberty is so deeply 
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implanted in our constitution^ and rooted even in our 
very soil, that a slave or a n^^ro, the moment he lands in 
England* falls under the pro^tion of the laws, aijd so far 
becomes a freeman. 


I 


, QUESTIONS. 

t 

are the objects of the municipal laws of England ? 

How many kinds of rights are there ? *Of wrongs ? 

What are the “ righU ofjpersona 9 ” The rights of things ? ” 
What is the distinction between *civil injuries, and crimes and 
misdemeanors ? 

What do you tneau by allegiance^ and “protection'* in the 
sense of rights and duties ? 

How many binds of ** persons ** are there in legal contemplation ? 
What do you mean by an artificial percon 9 A natural person 9 
What is the distinction between ahsolutc^ and relative rights ? 
What kind of duties are they that human laws regulate ? 

What IS the difference between private and public rights with re- 
ference to the laws ? 

How are absolute and relative rights affected by the laws r 
What do you understand by the expression “ Natural liberty of 
mankind 9 ” * 

What is the meaning of ** Civil Biberty ? ” 

Give instance of the extent to which ciril liberty flourishes in 
Great Britain ? 
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ON THE ABSOLUTE RIGHTS OP THE \NIIABITANTS OF 
GREAT BRITAIN. 


The Absolute rights of every Englishman, which, taken 
in a political and extensive sense, are usually called their 
liberties, as they are founded on nature and reason, so they 
are coeval with our foam of government ; though subject at 
times to fluctuate and change: their establishment, excel- 
lent as it is, being still human. At some times we have 
seen them depressed by overbearing and tyrannical princes ; 
at others so luxuriant as even to tend to anarchy, a worse 
state than tyranny itself, as any government is better than 
none at all. But the vigour of our free constitution has 
always delivered the nation from these embarrassments 
and, as soon as the convulsions consequent on the struggle 
have been over, the balance of our rights and liberties has 
settled to its proper level ; *an<f their fundamental articles 
have been from time to time asserted in parliamenty as 
often ns they were thougftt to he in danger*^ ^ 

First, by the great charter of liberties*, which was 
obtained, sword in hand, from king John, and afterwards, 
with som^j alterations, confirmed in parliament by King 
Henry HI. his son. Which charter contained very few new 
grants ; but, as Sir Edward Coke observes, was for the most 
part declaratory of the principal grounds of the funda- 
mental laws of England, Afterwards by the* statute 
called confirmatio cartarumt whereby the great charter is 
directed to be allowed as the common leftv ; all judgments 
contrary to it are declared void ; copid^ of it are ordered to 
be sent to all cathedral churches, and read twice a year to 
the people ; and sentence of excommunication is directed 
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degree infringe it. Next, liy a multitude or subsequent 
corroborating statutes (Sir Edward Coke, I think, reckons 
thirty-two), from the first Edward to Henry the, Fourth. 
Then, after a Jong interval, by the petition of right: which 
was a parliamentary declaration of the liberties of the 
people, assented to by^king Charles the First, ]n th?1liegin- 
ning of his reign. Which w as closely ^followed by the still 
more ample concessions made by that unhappy prince to 
his parliament, before the fatal rupture between them ; and 
Jjjjyijke many safutarv laws, particularly the habeas corpus 
act, passed under jSharles the J?econd. To these suc- 
ceed^ the hill of rights, or declaration delivered by the 
lords and commons to the prince and princess of Orange, 
13th February, 1688 ; and afterwards enacted in parliament, 
when they became king and queen : %bich declaration con- 
cludes in these remai^abie words; “and they do claim, 
demand, and insist upon, all and singular the premises, as 
their undoubted rights and liberties.'* And the act of par- 
liament itself recognises “ all and singular the rights and 
liberties asserted and claimed in the said declaration to be 
the true, ancient, and indubitable rights of the people of 
this kingdom.** Lastly, these liberties w'ere again asserted 
at the commencement of the presenf century*, in the act of 
settlement, whereby the crown was limited to his j)resent 
majesty's illustrious house ; and some new provisions were 
added, at the same fortunate* asra, for better securing our 
religion, laws, and liberties ; whi^ the statute declares to 
be “ the birthright of the people of England,*’ according 
to the ancient doctrine of the common law. 

Thus much for the peclaration of our fights an!l 
liberties. The rights themselves, thus defined by these 
several statutes, consist in a number of private immunities; 
which v|;i]l appear, from what has been premised, to be 
indeed no other, than either that residuum of natural liberty, 
which is not required by the laws of society to be sacrificed 
to public convenience ; or else those civil privileges which 
society hath engiige^ to provide, in lieu of the ^natural 
liberties so given Up by individuals* These, therefore, were 
formerly, either by inheri|tance or purchase, the rights of 
all mankind; but, in mdist other countries of the 
f being now more or less debased and destroyed, they at' 
' present may be said to remain, in a peculiar and emphatical 

' • The eighteenth century f 
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manner, tlio rights of the people of England. And these 
may he reduced to three principal or primary articles : the 
right of personal security^ the right of personal liberty., 
and the right of private property; because, as there is no 
other k.)V)wn method of compulsion, |pr of abridging mans 
natural free will, bu^ by an infringement or diminution of 
one or other of these important rights, the preservation of 
the;so, inviolate, may justly be said to indude the preserva- 
tion of our civil immunities in theiv lai^est and most 
extensive sense. • f 

I. The right of personal SECUitixY consists in a 
person's legal and uninterrupted enjoyment of his life, bis 
limbs, his body, bis health, and his reputation. 

Both the life and liijpbs of a man are of such high value 
in the estimation of the law of England, that it pardons 
even homicide if committed se defendendo, or jn order to 
preserve them. For whatever is done by a man, to save 
either life or member, is looked upon as done upon the 
highest necessity and compulsion. 

These" rights, of life and member, can only be determined 
by the death of the person; which was formerly accounted 
to be either a civil or natural death. The civil death com- 
menced, if any man was banished or abjured the realm by 
the process of the comraoiF law, or entered into religion ; 
that is, went into a monaster}^ and became there a monk 
professed : in which caseo he was absolutely dead in law, 
and bis next heir should have his estate. For* such 
banished man was entirely cut off from society ; and such a 
nK)nk, upop his profession, renounced solemnly all secular 
concerns: and besides, as the popish clergy claimed an 
exemption from the duties of civil life and the commands 
of the temporal magistrate^ the genius of the English laws 
would not suffer those persons to enjoy the benefits of 
society, who secluded themselves from it, and refused to 
submit to its regulations. A monk was therefore accounted 
riviliter ^mortuus, and when be erttered into religion 
might, like other dying men, make testament and 
executors ; or, if he made hone, the ordinary might grant 
administration to his next of 'kin, as if he were actually dead 
iifc^state. 

3. Besides those, limbs and members that maybe neces- 
^|ary to a man, in order to defend himself or annoy his 
onemv, the rest of his person or body is also entitled, bv 
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the same natural right, to security from the corporal insults 
of menaces, assaults, beating, and wounding, though such 
insults amount not to destruction of life or member. 

4. The preservation of a man's health from such prac- 
tices as may prejudice or annoy it ; and, 

5. The security of his reputation or good name from the 
arts of detraction and slander, are rights to which every 
man is entitled, hf reason and na^tural justice ; since with- 
out these it is impcsssible to have the perfect enjoyment of 

ather ad vantage or right. 

11. Next to personal security, the law of England regards, 
aaserts, ind preserves the personal LinERTV of indivi- 
duals. This personal liberty consists in the power of 
loco-motion, of changing situation, or removing one’s 
person to whatsoever place one's own inclination may 
direct ; without imprisonment or restraint, unless by due 
course of law. Concerning which we may make the same 
observations as upon the preceding article ; that it is a 
right strictly natural ; that the laws of England have never 
abridged it without sufficient cause ; and, that in this king- 
dom it cannot ever he abridged at the mere discretion of 
the magistrate, without the explicit permission of the laws. 
Here again the language of the great charter is, that no 
freeman shall be taken or imprisoned, but by the lawful 
judgment of his equals, or hy the law of the land. And 
many subsequent bid statutes expressly direct that no man 
shall Se taken or imprisoned by suggestion or petition to 
the king or bis council, uuiese it be by legal indictment, or 
the process of the common law. By the petitifjn of right, 
3 Car.^ 1., it is enacted, that no freeman shall be imprisoned 
or detained without cause shewn, to which he may make 
answer according to law. By 16 Car I. c. 10, if any 
person “be restrained of bis liberty by order or decree of 
any illegal courts or by command of the king's majesty in 
person, or by wairant of the council board, or of any of the 
priv^ council ; be shall, upon demand of his counsel, have 
a writ of hubeas%orpu^ to bring his body before the court 
of king’s bench . or common pleas, who shall determine 
whether the cause of his commitment be just, and tbere« 
Upon do as to justice shall appertain. And by 31 CarTHv 
€. 2, commonly called the habeas eorpus act^ the methods 
of obtaining this writ are so plainly pointed out 
enforced, that;, eo long as this statute remains unimpeached. 
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no subject of England can be long detained in prison^ 
except in those cases in which the law requires and jus- 
tifies such detainer. And, lest this act should be evaded 
by demanding unreasonable bail, or sureties for the pri- 
soner's appearance, it is delared by ^ W. & M. st. 2. c. 2, 
that excessive bail ought not to be required. 

Of great importance to the public is the preservation of 
this personal liberty : for if once it werd left in the power 
of any, the highest, magistrate to ifnprison arbitrarily 
whomever he or his officers thought proper, there wools'"' 
soon be an end of all other rights and tmmunities. Some 
have thought, that unjust attacks, even upon life or pro- 
perty, at the arbitrary will of the magistrate, are less dan- 
gerous to the commonjyealth than such as are made upon 
the personal liberty of the subject. To bereave a man of 
life, or by violence to confiscate bis estate, witl^ut accusa- 
tion or trial, would be so gross and notorious an act of 
despotism, as must at once convey the alarm of tyranny 
throughout the whole kingdom: but confinement of the 
person, by secretly hurrying him to gaol, where his suffer- 
ings are unknown or forgotten, is a less public, a less 
striking, and therefore ^a more dangerous engine of arbi-* 
trary government. And yet sometimes, when the state is 
in real danger, even this «may be a necessary measure. 
But the happiness of our con%titution as, that it is not left 
to the executive power t« determine when the danger of 
the state is so great as to render this measure expedient:, 
for it is the parliament only, or legislative power, that, 
whenever i^ sees proper, can authorise the crown, by sus- 
pending the habeas corpus act for a short and limited time, 
to imprison suspected persons without giving any reason 
for so doing ; as the senate of Rome was wont to have 
recourse to a dictator, a magistrate of absolnte aurhority, 
when they judged the republic in any imminent danger. 
The decree of the senate, which usuaUy preceded the 
nomination of this magistrate, dmt nperam cmmles, ne 
quid respublica detrimenti capiiU/* was cAled the sencUus 
consultum nltimm mcesntatis. In like manner this expe* 
dient ought to be tried only in cases of extreme emergency ; 
and"m these the nation parts with its liberty for a while, 
in order to preserve it for ever. 

The confinement of the person in any wise is an im- 
prisonment. So tliat the keeping a man against his will 
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in a private house, putting- him in the stocks, arresting or 
forcibly detaining him in the street, is an imprisonment. 
And the law so much discourages unlawful confinement, 
that if a man is under duress of imprisonment, which we 
before explained to rpean a compulsion by an illegal re- 
straint of liberty, until he seals a bond or the like ; he 
may allege this duress, and avoid the extorted bond. But 
if a man be lawfully imprisoned, and either to procure his 
discharge, or on ari^ other fair account, seals a bond or a 
this is not hy Uuress of imprisonment, and he is not 
at liberty to avoid* it. To make imprisonment lawful, 
it must i’ither be by process from the courts of judicature, 
or by warrant from some legal officer having authority to 
commit to prison; which warrant must be in writing, 
under the hand and' seal of the magistrate, and express 
the causes of the commitment, in order to be examined 
into^ if necessary, upon a habeas corpus* If there be no 
cause expressed, the gaoler is not bound to detain the 
prisoner. For the law judges in this respect, saith Sir 
Edward Coke, like PVstus the Roman governor; that it 
is unreasonable to send a prisoner, and not to signify 
withal the crimes alleged against him. 

A natural and regular consequence of this personal 
liberty is, that every Englishman may claim a right to 
abide in bis own country so long as he pleases, and not to 
be driven frpin it unless by tlie sentence of the law. The 
king Indeed, by his royal prerogative, may issue out his 
writ ne exeat regno, and prohibit any of his subjects from 
going into foreign paits without licence. This niqy 
be necessary for the public service and safegdard of the 
commonwealth. But no power on earth, except the 
authority of parliament, can send any subject of England 
out of 4he land against his will $ no, not even a criminal. 
For exile, and transportation, are punisliments at present 
unknown to the •common law ; and, whenever the latter is 
now inflicted, it iSf either by the choice of the jpriminal 
himself to escape a capital punishment, or else by the 
express direction of some modern act of parliament. To 
ibis purpose the great charter declares, that no free- 
man shall be banished, unless by the judgment of his peers 
the law of the land. And by the habeas corpus act, 
II, c. (that second magvia carta and stable 
liilwark of our liberties,) it is enacted^that no subject of** 
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lliis realm, who is an inhabitant of England, Wales or 
Berwicl<« shall be sent prisoner into Scotland, Ireland, 
Jersey, Guernsey, or places beyond the seas ; where they 
cannot have the full benefit and prc^tectiun of the common 
law ; but that all ^uch imprisonments shall be illegal ; 
that the person, who shall dare to commit another con*^ 
trary to this law, shall be disabled from bearing any office, 
shall incur the penalty of & pr^Bmunife, and be incapable 
of receiving the king’s garden : and tbi parky suffering c';al]. 
also haye his private action against th^ person committing, 
and all hib aiders, advisers, ^and abettors, and shall recover 
treble costs ; besides his damages, which no jury shall assess 
at less than five hundred pounds. 

The law is in this fespect so benignly and liberally con- 
strued for the benefit of the subject, that, though within 
the realm the king may command the attendalice and ser- 
vice of all his liegemen, yet be cannot send any man out of 
the realm, even upon the public service ; excepting sailors 
and soldiers, the nature of whose employment necessarily 
implies an exception ; he cannot even constitute a man 
lord deputy or lieutenant of Ireland against his will, nor 
make him a foreign ambassador. For this might in 
reality be no more than atj honourable exile. 

111. The third absolute right, inherent in every English- 
man, is that of PROPERTY : trhich consists in the free use, 
enjoyment, and dispovsal of all his acquisitions, without any 
control or diminution, save only by the laws of the land. 
This original of private property is probably founded in 
nature, af will be more fully explained in the second book 
of the ensuing commentaries : but certainly the modifica- 
tions under which we at present find it, the method of 
conserving it in the present owner, and of translating it 
from man to man, are entirely derived from society ; and 
are some of those civil advantages, in exchange for which 
every individual has resigned a part pf hk natural liberty. 
The laws of England are therefore, in peint of honour and 
justice, extremely watchful in ascertaining and protecting 
this right. Upon this principle the great charter has 
dedared that no freeman shall, he disseised, or divested, of 
his freehold, or of his liberties, or free customs, but by the 
judgment of his peers, or by the law of the land. And by 
a variety of ancipnt statutes it is enacted, that no man's 
lands or goods shall be seized into the king's hands, against 



70 


OK THE RIGHTS OF PERSONS. 


the great charter, and the law of the land ; and that no man 
shall be disinherited, nor pot out of his franchise^ or free- 
hold, unless he he duly brought to answer, and be forejudged 
by course of law ; and if any thing be done to the contrary, 
it shall be redressed, £nd holden for none^. 

So great moreover is the regard of the law for private 
property, that it wjll not authorise the least violation of it ; 
no, not even for the general good^of the whole community. 

new road, for ii stance, were to be made through the 
'^grounds of a private^^rson, it might perhaps be extensively 
beneficial to the public ; but the law permits no man, or set 
of men, to do this withotit consent of the owner of the land. 
In vain may it be urged, that the good of the individual 
ought to yield to that of the community ; for it would be 
dangerous to allow any private man, or even any public 
tribunal, te be the judge of this common good, and to 
decide whether it be expedient or no. Besides, the public 
good is in nothing more essentially interested, than in the 
protection of every individual’s private rights, as modelled 
by the municipal law. In this and similar cases, the le- 
gislature alone can, and indeed frequently does, interpose, 
and compel the individual to acquiesce. But how does it 
interpose and comfiel? Not h^ absolutely stripping the 
subject of bis property in an arbitrary manner, but by giving 
him a full indemnification eiod equivalent for the injury 
thereby sustained. The public **18 now considered as an 
individual, treating with an individual for an exchange. 
All that the legislature does, is to oblige the owner to 
alienate his possei^sions for a reasonable price f and eve*h 
this is an exertion of power, which the legislature indulges 
with caution, and which nothing but the legislature can 
perform. 

Nor *18 this the only instance in which the law of the 
land has postpone even public necessity to the sacred and 
inviolable rights W private’ property. For no subject of 
England can be qpndtrained to pay any aids or taxbs, even 
for the defence of the realm or the support of government, 
but such aS are imposed by his own consent, or that of his 
representatives in parliament. 

It was made an article in the petition of right, 3 Car. 1 ., 


i* e, it shiill be for nothin/t^to void. 



ON THE RIGHTS OF PERSONS. 


71 


that no man shall be compelled to yield any gift, loan, or 
benevolence, tax, or such like charge, without common con- 
sent by i^ct of parliament. And by the statute 1 W. and 
M. St. 2, c. 2, it is declared, that levying money for or to 
the use of the crown, by pretence o§ prerogative, without 
grant of parliament ; 'or for longer time, or in other manner, 
than the same is or shall be granted, is illegal. 

In the three preceding articles we have taken a short 
view of the principal absolute rights ^hish appertain to 
every Englishman. But in vain would these rights be 
declared,* ascertained, and protected by* the dead letter of 
the laws, if the constitution*had provided no other method 
to secure their actual enjoyment. It has therefore esta- 
blished certain other ^mxiiiary subordinate rights of the 
subject, which serve principally as outworks or barriers, to 
protect and maintain inviolate the three great and primary 
rights, of personal security, personal liberty, and private 
property. These are, 

1. The constitution, powers, and privileges of parliament, 

2. The limitation of the king s prerogative, by bounds, 
so certain and notorious, that it ia impossible he should 
either mistake or JegalW exceed them without the consent 
of the people. The former of these keeps the legislative 
power in due health and vigour, so as to make it impro- 
bable that laws should be enacted destructive of general 
liberty : the latter is a gutfrd upon the executive powpr, by 
restraining it from acting either beyond or in contradiction 
to the Jaws, that are framed and established by the other. 

•3. A tl^rd subordinate right of everf Englishman is 
that of applying to the courts of justice for redress of inju- 
ries. Since the law is in England the supreme arbiter of 
every man’s life, liberty, and property, courts of justice 
must at all times be open to the subject, and the law be 
duly administered therein. The emphatical words of magna 
carta spoken in tbe person of the king, who in judgment of 
law, says sir Edward Coke, is ever present and repeating 
them in all bis courts, are these, nulli vend^uSynulU nega^ 
bimuSi aut differemus rectum jmtitiam ; and therefore 
every subject,*’ continues the same learned author, for 
injury done H him in bonhj in terrisy vel peremay by any 
other subject, Be he ecclesiastical or temporal, without any 
exception, may take his remedy by the course of the law, 
jmd have justice an(f right for the injury done to him, freely 
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withont salet fuliy without any denial» and speedily without 
delay.” It were endless to enumerate all the affirmative 
acts of parliament, wherein justice is directed to be done 
according’ to the law of the land: and what that law is, 
every subject knowsf or may know, if he pleases ; for it 
depends not upon the arbitrary will of*any judge, fmt is j»er- 
maneht, fixed, an^d unchangeable, unless by authority of 
parliament. c > 

If there %hotld happen any uncommon injury, or 
infringement of theVights before ifientioned, which tlie ordi- 
nary course of law js too defective to reach, there still 
remains a fourth subordinate Vight, appertaining to every 
individual, namely, the right of petitioning the king, or 
either house of parliament, for the«. redress of grievances. 
In Russia we are told that the czar Peter established 
a law, that* no subject might petition the throne, till he liad 
first petitioned two different ministers of state. In case he 
obtained justice from neither, he might then present a third 
petition to the prince; but upon pain of death, if found to 
be in the wrong. The consequence of which was, that no 
one dared to offer such third petition ; and grievances sel- 
dom fulling under the notice of the sovereigiu he had little 
opportunity to redress them. The restrictions, for some 
there are, which are laid upon*^ petitioning in England, are 
of a nature extreiftely different ; and while they promote 
the spirit of peace, they are no'check upon that of liberty. 
Care only must be taken, lest, under the pretence of peti- 
tioning, the subject be guilty of any riot or tumult. 

5. The ffffh and last auxiliary right of the subject, that 
I shall at present mention, is that of having arms for their 
defence, suitable to their condition and degree, and such as 
are allowed by law. 

In these several articles consist the rights, or, as they 
are frequently termed, tiie I il>erties of Englishmen ; liberties 
more generally talked of than thoroughly understood ; and 
yet highly necegsary to be perfectly known and considered 
by every man of rank or property, lest his ignorance of the 
points whereon they are founded should hurry him into 
faction and licentiousness on the one hand, or a pusijlani- 
indifference and criminal submission libn the other, 
pi we have seen that these rights consist, primarily, in 
e free enjoyment of personal security, of personal liberty, 
A of private property. So long as tnese remain inviolate, 
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the subject is perfectly free ; for every species of compul- 
sive tyranny and oppression must act in opposition to one 
or other hf these rights, having no other object upon which 
it can possibly be employed. Jo preserve these from viola- 
tion, it is necessary that the constitution of parliament be 
supported in its full Vigour: and limits, certainly known, be 
set to the royal prerogative. And, lastly, to vindicate 
these rights, when actually violated oa^ attacked, the sub- 
jects of England are entitled, in the# first place, to the 
regular administration free course of justice in the 
courts cff law ; next, to the right of p*etitioning the king 
and parliament for redress of grievances ; and, lastly, to the 
right of having and using arms for self-preservation and 
defence. And all these rights and liberties it is our birth- 
right to enjoy entire; unless where the laws of our 
country have laid them under necessary restraints ; re- 
straints in themselves so gentle and moderate, as will 
appear upon farther inquiry, that no man of sense or pro- 
bity would wish to see them slackened. For all of us have 
it in our choice to do every thing that a good man ivould 
desire to do; and are restrained from nothing, bat what 
would be pernicious either to ourselves or our fellow citi- 
zens. So that this review of our, situation may fully justify 
the observation of a learned French author, Montesquieu, 
who indeed generally both thought and wrote in the spirit 
of genuine freedom ; and who hath not scrupled to pfofess, 
even in the veiy bosom of his native country, that the 
English is the drily nation in the world where political or 
ciril libertjs is the direct end of its constitution. 


QUESTIONS. 

From whom was Magna Charts^ obtained, and bow, and when r 
what did Henry the Third to the great charter ? * 

What was the opinion of hord Goke concefniiig Magna Charta ? 
What was the oo^firmatio f In what reign was it passed, 

and what did it enact ? ^ 

What was the, P^iHon Ripkt f And when passed ? 

In whose reign was the iloivas C9rpu9 act passed ? 

What was the BiU Rights 9 And when passed ? 

' What was the AH of Bettlementf and when passed ? 

What are the three |rand Rights of Englishmen ? 

E 
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What IS the right of personal security ? 

Is homicide justi^able, if committed in defence of a party’s life 
andUmhs? ' * 

What is the distinction betw^ ciei/ and natural death ? 

What is the right of personal liberty ? 

What does Magna Charia enact ooncdrning personal liberty r 
And what does the Habeas Corpus act ? 

Who has the power of suspending the Habeas Corpus act, and 
what would he the effect of such suspension ? 

What was done in aldent Rome under similar emergencies ? 

What is requisite to make an tmprttontaenl lawful ? * 

What is the only way in wUeh Vn Englishman can be sent away 
from the country against Ins will ? 

What do Magna Charta and the .Habtas Corpus act enact con- 
cerning this ? 

What is the pensdty attached to an infraction of these statutes ? 

Can the king make a man a lord lieuteiiant of Ireland, or an 
ambassador against his will ? 

What does Magna Charta enact eoaeerning the right of personal 
property ? 

Could a new rckad be made through a person’s grounds against his 
will ? State the law of England on thwpomt ? 

Who imposes taxes ? What was provided ccmceming taxation in 
the petition of right ? ' 

What are the five auxiliary subordinate rights of the subject ? 

Wbgt does Magna Charta say as to the right of the subject to 
obtain a redress of injury in riie courts of justice ? 

Has the subject the right to petttion the king, or parliament, for 
the redress of grievances ? c «• 

What was the opinion of Montesquieit concerning the constitution 
of Great Britain ? 
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ON THE CONSTITUTION OF THE BRITISH 
PARLIAMENT. 


The ni'ost aniversal public relatioT^^ 67 which men are 
connected together, is that^of government; namelj, as 
governors and governed, or, in other words, as magistrates 
and people. Of magieSratas some also are supreme, in 
whom the sovereign power o£ the state resides ; others are 
subordinate, deriving all their authority from the supreme 
magistrate, accountable to him for their conduct, and acting 
in an inferior secondary sphere. 

In all tyrannical governments the supreme magistracy, 
or the right both of making and of enforcing the laws, is 
vested in one and the same man, or one and the same body 
of men ; and wherever these two powers are united together, 
there can be no public liberty. The magistrate may enact 
tyrannical laws, and execute %hem in a tyrannical manner, 
since he is possessed, in quality «of dispenser of justice, with 
all the power which he as alegislator thinks proper to give 
himself. But, where the legislative and executive authority 
are in distinct bands, the &rmer will take care not to en- 
trust the latter with so large a power, as may tend to the 
subversion of its awn independence, and therewith of the 
liberty of the subject. With us, therefore, in England, this 
supreme power is divided inta two branches ; the one legis- 
lative, to wit, the parliament, consisting of king, lord^ and 
commons; the other executive, consisting of the king 
alone. — We will here consider the British l^arliaroent ; in 
which the4egi8lative power, and, of course, supreme and 
absolute authority of the state, is vested by our constitution. 

Parliaments, or general councils, are coeval with the 
kingdom itself. How those parliaments were constituted 
and composed, is another question, which has been matter 
•of great dispute among our learned antiquaries ; and, par- 
ticularly, whether the commons were sunimoned at all ; or 
L-^^ummoned, at whalf period they began to form a distinct 

E 2 
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assembly* It is not necessary, howe\'er, here to enter into 
controversies of this sort. 1 hold it sufficient^ that it is 
generally agreed, that in the main the constitution of par- 
liament, as it now stands, Ims marked out so long ago as 
the seventeenthyear of king John, d. 1215, in the great 
charter granted by that prince; wherein he promises to 
summon all archhisfaops, bishops, abbots, earls, and greater 
Larons, personall)^ and all othei^ tenants in chllf under the 
crown, by the shei|ff and bailiffs,;^ to meet at a certain place, 
with forty days* notice, to assess aids and scutages when 
necessary. And this copsti^ution has subsisted in fact at 
least from the par l!^6, 49 Hen. 111. there being still 
extant writs of tiiat date, to summon knights, citizens, and 
burgesses to parljtamciit. 1 pt^ocefd, therefore, to inquire 
wherein consists this, constitution of parliament, as it now 
stands, add has stood for the space of at least five hundred 
years. And in the prosecution ofthis inquiry, I shall con- 
sider, first, the manner and timeof its assembling; secondly, 

Its constituent paifts f thirdly, the laws and customs relating 
to parliament, considered as^ oiie aggregate body ; fourthly 
and fifthly, the laws nnd customs relating to each house 
separately and dtstii^tly taken sixthly, the methods of 
proceeding, and of making statutes, in both houses ; and 
lastly, the manner of the, ^rliament'a adjournment, proro- 
gation, and dissolution . 

If Ae to the nnmner oni^ Ume of assembling. The par- 
liament is regularly tb Summoned by the king*s writ or 
letter, issued out of chnhco >7 % n<lv’ice of the privy coun- 
cil'f, at lean forty deys| before it heg;in8 to^sit. It % a 
branch of the royal prerogatiyOt no parliament can be 
convened by its owih authoraiy, ht by the authority of any 
except the king alone. And tlus prerogatiVe is founded upon 
very good reason. For, supposing it had u right meet 
spoiiteneods|y^,irithout being called together, it is impossible 
to conceive thst:^ members, and each of the houses, 
would agree unanimously upon the jproper time and place 
of meeting ; and if half of the members met, and half 

* TheM subjects wUl be ccmpdsed in sevend of sveccedins exirtrts. ^ 

f And directed to the lord chimeellor, oommandiog him to issuo^ 
under the great seal, stieh ami so many writs as have been Usual and cus** 
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absented themselves, who shall determine which is really 
the legislative body, the part assembled, or that which 
stays awaf ? It is therefore necessary that the parliament 
should be catted together at a i^terminate time and place ; 
and highly becoming its dighily and ^dependence, that it 
should he called togeMier by none but one of its own con- 
stituent parts; and, of the three constituent parts, this 
office can only appertain to the king ; jas he is a single 
person, wh(&e will may be uniform anr/ ste^gdy ; the first 
person in the nation, b^ng superior io both houses in 
dignity ; and the only branch of the legSslature that has a 
separate existence, and is capable of performing any act at 
a time when no parliament is in being. Nor is it an ex- 
ception to this rule th^, by some modern statutes, on the 
demise of a king or queen, if there be then no parliament 
in being, the last parliament revives, and is to^sit again 
for six months, unless dissolved by the successor \ for this 
revived parliament must have been originally summoned 
by the crown. 

And this summons, by the ancient statutes of the realm, the 
king is bound to issue every year, or ottener, if need be. Not 
that he is, or ever was, .obliged by these statutes to call a 
new parliament every year ; but, only to permit a parlio-r 
^ent to sit annually for the Tedress of grievances, and des- 
watch of business, if need be. Xhese last words are so loose 
Mnd vague, that such of our monarchs as ivere inclined to 
^govern without parliaments, neglected the convoking fhem 
sometimes for a very considerable period, under the pre- 
tence that there was no need of them. But to remedy this, by 
the statute l6 Car, II, c. 1, it is enacted, that the sitting and 
holding of parliaments shall not be inteMitted above three 
years at the most. And by the statute I Vf * & M. st. 2. 
c. 2, it is declared to be one of the rights of the people* 
that for the redress of all grievances, and for the amending, 
strengthening, and preserving the laws, parliaments ought 
to be held frequently. And this indefihite frequency is 
again reduced to a certainty by statute 1$ W. & M. c. 2^ 
"^^^ich enacts, as the statute^of Charles the Second hud done 
before, that a new parliament shall be called within three 
years after the determination of the former 

‘ * So many important atatutoa would expire witb the expiration of tlie 

year, unless renewed by parlittinout, that it is pro^iofUly impossible to 
I omit the assembling of tfalit body annually. 
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II. The constituent parts of a parliament are the next 
objects of our in43iury. And these are, the king's majesty^ 
sitting there in his royal political capaeity» and the three 
estates of the realm ; the l^s spiritual the lords temporal ^ 
who sit^ together the king, in one house, and the 
commons, who sit by themselves in aViother. And the king 
and these three ^tates, together, form the great corporation 
or body politic olthe kingdom, of which the king is said 
to he eaputp pri^ipiumt et finU. For upon their coming 
together the king meets them, either in person or by repre- 
sentation; without Vhich there can be no beginning of a par- 
liament ; and he also basaldn^^the power of dissolving them* 

It is highly necessary ior preserving the balance of the 
constitution, that tfm ax^'utive poorer should he a branch, 
though not the whoj^ of the legislative. The total union 
of them, gre have, s^n, would be productive of tyranny ; 
the total diijnnction of them, for the present, would in 
the end produce the same eifects, by causing that union 
against which it seems to provide. The legislature would 
soon become tyrannictid, by making continual encroachments, 
and gradually assuming to itself the rights of the executive 
power. Thus the long parliament of Charles the First, 
while it acted in a constitutional manner with the royal 
concurrence^ redressed , mapy Imavy grievances, and esta- 
blished many salutary laws,,. But wWn the two bouses 
assumed the power of in exclusion of the royal 

authority^ they soon after admi- 

nistration; and, in <xmae<|||p|Kpf these united powers, 
overturned both chgtlch; and established a worse 

oppression, than apy they to twipody. To hinder 

t^refbre any such^ ia himself a 

vipriof the parliament pndf as; thisA is tfao Teason of his 
being*ao, irery properly, tber^orei the of legislation, 
which the oc^itution.bds th^ teKwn, consists in 

tlm j^owear^ ^Otiag ^toor tsbap solving; this being 
suffiment to.a#tei^ the end |ntopoted. For we may apply 
to the royal Cicero observes 

of the negative je^^tho irihaiie8,'tM the crown has 

not any power of doinf WfoW, but merely of preventing 
^rong from being ; don«k< ;:$he eio^ begin of ^ 

^^elf any altemtions pm^ law; but it . 

I^y approve or disapprdro of, the alterations suggested and 
' pented to the two houa^*. ^eflegislative therefore * 
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cannot abridge th^ executive power df any rights which it 
now has^by law, without its own consent ; since the law 
must perpetually stand as it now does, unless all the powers 
will agree to alter it. And h^ein indeed consists the true 
excellence of the English government that all the parts of 
it form a mutuid check upon each other. In the legislatnire, 
the people are a check upon the nobility, and the nobility 
a check upon the people, by the tuutualArivilege of reject- 
ing what the other has resolved ; while ^he Jcing is a check 
upon both, which preserves the executive power from 
encreachlnentB. And this very executive power is again 
checked and kept within dde bounds by the two bouses, 
through the privilege they Imve of inquiring into, impeach- 
ing, and punishing tbs conduct, not indeed of the king, 
which would destroy his constitdtional independence ; but, 
which is more beneficial to the public, of his evil and 
pernicious counsellors. Thus every branch of our civil 
polity supports and is supported, regulates and is regulated, 
by the rest ; for the two bouses naturally drawing in two 
directions of opposite interest, add the prerogative in another 
still different 4om them both, they mutually keep each 
other from exceeding their proper limits ; while the whole 
is prevented from separation, and artificially connected 
together by the mixed natcA'e of the crown, which is a part 
of the legislative, and the sole* executive magistrate. Like 
three distmst pmoere tu iheehaniee^ ihe^ Jointly imp^l the 
mmehine of gooeminewt m oi direction different from whtit 
either, acting by Ueelf eoould have dome; hut at the same 
time in a direction partaking of sack, and jbrmed out of 
cM ; a dii'ec^ion which coHetiMes ^ true line of the liberty 
imdhappine^ofihetmimun^. 

Let us now ednsidcsr these constibieut parts of the sbve- 
reign power, or parliament, each in a separate viewT The 
king's majesty will be considered at large hereafter. 

The next in order are Ifiiritiiel btds* These conabt 
of two archbishops, and twenty^four bi^OiM^^; and at the 
dissolution of monasteries by tleury Vllu consisted likm* 
wise of twenty-six mitred ahhoiS, and two priors : a 
considerabb body, and in lh<b^ times equal in number tc 
the temporal mdnlity. And these hold, or are supposed U 
hold, certain ancient baronies under the king : for Wiliian 

* And aiiue the Union fotir Irifth Lords Spiritttsi br ntAdcni of 
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the Conqueror thought proper to change ‘J>e «P’"*"** 
of ftrmkalmoign or free aims, under which the bisWps held 
their lands during the Saxon government, into the feo^l 
or Norman tenure hy barony ; which subject^ their estates 
to all civil charges and assessments, from which they were 
before exempt ; and in right of success'ion to thwe ironies, 
which were unalienable from their respective dipiUes, the 
bishops and abbotsVere allowed their seats m the house oi 
lordsf But thongmhese lords spiritual are W the eye of 
the lew a distinct estate ftwn the tords temporal, and are so 
distinguished in most of our acts of parliament, yet in prac- 
tice they are usually tlended tfigether under the one name 
of the lords ; they intermix in their votes ; and the majoritjr 
of such intermixture binds both esCateS. And_ from this 
want of a sepenite assembly and separate negative of the 
prelates, some writers have ai^ued very cogently, that the 
lords spiritual and temporal are now in reality only one 
estate: which is unquestionably true in every effectual 
sense, though the ancient distinction between them still 
nominally continues. For if a bill should pass their house, 
there is no doubt of its validity, thimgh every Iwd spirituid 
should vote, against it; of which Selden and Sir lidward 
Coke give many instances; as, on the other hand, I pre- 
sume it would be equally good, it the fonlp temporal present 
were inferior to the* bisbops*« number, and y o"® of 
thoseiemporal lords gave h» ▼ol* lo rejcrt the bill ; t^ou^ 
Sir Edwaid Coke seqnM to dou^ whether this would not 
be an bfdinance, rather than an of pafKament. 

The lords tempon^ cooM**- of h® P?®” !®“r'f 

(^e bishops not b«hff i® strictness held to he such, but 
UM^ly lords of parliament,) by wJtatem title of nobihty 
diiEhguiAed ; dii»<i<^ marquises, eaiWi viscounts, barons : 
of irWai dlgnitaes we shaU epfk* mote hereafter, ^roe of 
these sit by descent, W do all aiuMnt peem *, eonte by crm- 
tion, as do all neif-uiade ou«i r attorn, since the union with 
Scotland, by eletilol, rrhich is the case of the wxtesn peers, 
who represent die bodypf the Scots nobUitv*. Their number 
is indefinite, and may Be incimui^ at by tto power of 
tirown: and oftce> in tba lreign of Annep there 
an instance of creatihg^ no less tliah twelve together « 


♦ AoA aini^c the Uniftn twenty-^figU Ittdi peerfig The Scotch peers are 
l^ehicted only for one pavliaincnt, tlie Irish peers for life. 
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in contemplation of which, in the reign of king George the 
first, a bill passed the house of lords, and was countenanced 
by the tHen ministry, for limiting the number of the peer- 
age. This was thought by some to promise a great acqui- 
sition to ,the constitution^ by restraining the prerogative 
from gaining the as^emlant in t^t *augast assembly, by 
pouring. in at pleasure an unlimited number of new-created 
lords. But the bill was ill-relished, and^ miscarried in the 
house of commons, whose leading ineml^rs were then de- 
sirous to keep the avenue| to the other' house as open and 
easy as ppssible. • 

The commons consist of a]! such men of property in the 
kingdom, as have not seats in the bouse of lords ; every 
one of whom has a voice in parliament, either personally 
or by his representative, lil a free state, every man who 
is supposed a free agent, ought to be, in some measure, his 
own governor ; and therefore a branch at least of the legis- 
lative powder should reside in the whole body of the people. 
And this power, when the territories of the state are small 
and its citizens easily kn,own, should be exercised by the 
people in their aggregate or collective capacity, as was 
wisely ordained in the petty republics of Greece, and the 
first rudiments of the Roman state. But this will be highly 
inconvenient, when the public territory is extended to any 
considerable degree^ and the number of citizens is increased. 
Thus, when, aner the soci^ war, all the burghers of Italy 
were admitted free citizens of Reme^ and each bad B*vote 
in the public assemblies, it became impossible to distin^ish 
the spurious ifbm the real voter; and, from that time, all 
elections arifi popular deliberations grew tumultuoas and 
disorderly ; which paved the way for Marios imd Sylk, 
Pompey and Cmsar, to trample on the liberties of their 
country, and at last to diss6lye the comibonweaUh, «In so 
laige a state as bui^s, it is thentfoire ver^y wisely contrived, 
that the people ihould do that by tbeir. representatives, 
which it is impracticable tb ^rform in person ; representa-’ 
tivcs, chosen by a number m minute and separate districts, 
wherein all the voters are, or easily ifihy be, distinguished. 
The counties are therefore mjiresented by knights elected 
by the proprietors of lands : the cities ahd boroughs are 
represented by citizens and burgesses chosen by the mercan- 
tile part, or supposed traditg interests of the nation. . And 
every member, though chosen by one particular district, 

e3 
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whfeti elected and returned, servea for the whole realm. 
For the end of his coming thither is not particular, but 
general ; not barely taadvantage his ponstituentG^, but the 
common-wealth ; to adrise hie majesty, as appears from the 
writ of summons, comment comiiio mper nagotiis 
^ibusdOim arduis rf urgetiUihmf reg&fn, ^iatum, et defen- 
swnem regni Angiia et ^leei<B AngUemee concementi- 
hue,*^ And there^re, he is not bound, like a deputy in the 
United Prorinees; to consuk with, or take the advice of, 
his constituents, upon any particplar point, unless he him- 
self thinks it proper or prudent so to do *. 

These are the constituent, parts of a parliament; the 
king, the lords spiritual and temporal, and the commons : 
part^ of wbii^ CUch is so necessary^ that the consent of all 
three is required; to make uny new law that shall bind the 
subject. Whatever is enacted for law by one, or by two, only, 
of t|te fhfee, is no statute $ and to it no regard is d\ie, 
unless in* ihatters relating to their own privileges. For 
though, in the times of madhess and anarchy, the commons 
once passed a rote, that whatever is enacted or declared 


♦ The following memotahle psMage ocebie in the celebrated l^muiul 
Biirfce*8 Speech at the eondiialon of tbio poll ** on the occadon of li}« being 
elected a member of parlhuoeiit for Bhatol. 

** Parliament ir not i^congroua of wnbasiadort Ibm diffeimt and hostile 
uiteioats, and which interesta each mnst^alntain as an agent and advocate, 
other ageiita and advocates ; biit parliament is a oelibeiutivc 
asscmblj, of one nation, with ono Interest— tliat of the whole where, not 
local purposes, not local prejudices, ought to guide, but the geneml good, 
resulting from the genei^ reason of the whole. You choose a men^hcr, 
indeed; but when you have chosen him, ho k t>ot niemboi^of Bristol, but 
he is a tnember qf poHiameHt If the local consUiueni should have on 
interest, or should form a bfity opinion, evidently opposite to tho real good 
^ the rest of the oammunity* the member for that place ought to be as far 
^ ,anyw»tJ^ from any endeavour to give U effect. Wo are now members 
for n lieh episi^ial eUy f this city, however, is but a part of a rich com- 
niepcSal KitidW^the interests of whidi are virions ,inoltiform, and intricate. 
m are jftr that great ns/hm— which, however, Is hsolf but 

; IMtt of a giM emMfV lactended by our virtue and our fonunep to the fur- 
tbest limits of the east and of the west. All these wide spread interests 
must be considered; mitst he compared;, mutt be reconciled, if possible. 
We are members for a vnse country; and surely we hit know that the 
machine of a free constitution is noininple thing; but as intHeate, andasde- 
hcate, as it is valuable. We are membmu in a great and ancient moksucht 
--and we must preserve religiously, tkyrite kgal rights of the sovereign, 
which form the key-stone that binds logger the noldeand welUeonstnictcd 
arcu of our empire and our constituHon.'^ * 
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for law by the commons in parliament assembled, hath the 
force of law ; and all the people of this nation are concluded 
^hereby^ although the consent and concurrence of the 
king or house of peers be not had thereto;” yet, when 
the constitution was restored in all its forms, it was par- 
ticularly enacted by statute 13 Car.*lL c, 1, that “ if any 
person shall maliciously or advisadlf affirm, that both, or 
either of the houses of parliament, have any legislative 
authority without the king» such person shall incur all 
the penalties of a pram^ire 


QUE&TtONS. 

What is the chief char^ieristic of al! tyrannical govemmetits ? 

Where is the legislative and executive authority vested in thef 
British constitntiou ? ^ 

In what year, and in what Icing’s reign may the present constitu- 
tion of Parliament be considered as having been first established ? 

How is the Parliament summoned ? 

Why cannot the Parliament meet spontaneously ? 

How often is the King obliged to call Parliament together ? 

What are the constituent parts of a ParUament ? 

What would he the practical ill consequences of the legislative 
assuming to itself the fiinctiodh of the executive power ? How Was 
this illustrated in the reign of Charles 1. ? « 

What is the nature of the Hing’s power, as a part of parliament ? 

How do the king, the nobility, and the people, through tlm Par- 
liament, act upon one another ? 

•What is iUustraUou drawn from mechanics ? 

How many Lords Spiritual are there ? 

^How are they supposed to have been introduced into parliament ? 

How are tiie Iriah and Scotch temporal peers elected, and how 
rY 'uy are there of each ? * 

^Wbat is the general idea of the representative pnnciple in Great 
Britain? i. n r- , • 

Whatasie the functiona of a person eholen ^ member of parlia- 
ment ? 

Can any law be passed without the consent of the Kiny, Lmtds, 
.and Commons ? , 

These are, civil incapacity, and perpetual imi^umeUt* 
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. > 

r Thk power atid jnrisdictidn of parliament, aa^s Sir 
Edward Coke, is so transcendent and absolute, .that it 
cannot be confined, either for Ok'ises mr persons, within any 
Iwunds. It hath sovereign and ttncoiitrollable authority in 
the making, caufirming, enlarging, retraining, abrogating, 
repealing, revivi^i;', and expounding of laws, concerning 
matters of all possible denominations, ecclesiastical, or tem- 
poral, ciril, military, maritime, or criminal ; this being the 
place where that absolute despotic power, which must in all 
governments reside somewhere, is intrusted by the consti- 
tution of these kingdoms. Ail tnischi^ and ffriemncesj 
operaticnsy and rmnedmi Ant tramcmd the ordinary couree 
of the latufty are within Ae reach of this e^traordinmy trir 
hunaL It can regulate or new-model the succession to the 
crown; as was' done In the letgn of Henry VIII. and 
William HI. It ciifn alter the established religion of the 
land : as was done in 0 Variety bistances, in the reigns 
of kiril' Henry VllX nnd his three children. It can change 
and creUte afresh htOh the constittttion of the kingdom and 
of parliamehU theiUisUltes; as was dune by the act of 
union, and tb^ sUtem statutes for triennial and ^‘septennial 
elections, caki^ in shorty do erery thing that is not 
naturally impo^ble to be done; and therefore, some have 
not sciuipl^ to eali its powers; by a figure rather too bold, 
the Dttii|^£il0iF^^of True it is, thai what 

parlimhiiht anthor^y upofU earth isahtilido. So 

that it is: a Kberties of this 

kingdom, that sifoh to this important 

trust, as are most^tfisniileiit for fb^r probity, their fortitude, 
and their knowledge ; for it%ha adtiiown t^pophthiegm of the 
great lord treasurer Burlei^, ^ that England could never 
be ruined but by a parlisffi^t and as Sir Matthew Hale 
observes, this l^ing the highest and greatest court, over 
which none Other can have Jurisdioti<m>m the kingdom, if 
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by any means a misgovernment ebould any way fall upon 
it, the subjects of this kingdom are left without all manner, 
'^pf remedy. ^ 

In order to prevent the mischiefs that might arise, by 
placing this extensive authority in hands that are either 
incapable, or else improper, to manage it, it is provide<l 
by the custom and law of parliament^ that no one shall sit 
or vote in either house, unless he be J^venty-one years of 
age. This is also expressly declared oy statute 7 & S 
W. III. c. 25vwith regai^ to the house of commons ; doubts , 
having Arisen from some contrary adjudications, whether or 
not a minor was incapacitated from •sitting in that house. 
It is also enacted by statute 7 Jac. I. c. 6, that no member 
be permitted to enter into the house of commons till he 
hath taken the oath or allegiance before the lord steward or 
his deputy: and by 00 Car. IL 8t/2^ and 1 Geo. I, c. 
that no member shall vote or sit in either bSuse, till he 
hath in the presence of the houge taken the oath of alle* 
giance, supremacy, and abjuration. f^Kid subscribed and 
repeated the declaration against transubstantiation, and in- 
vocation [of saints, aial the sacrifice of the mass Aliens, 
unless nkuralised, were likewise by the law of parliament 
incapable to serve therein; and now it is enacted, by statute 
12 & low. 111. c«^, thatf no alien, even though be he 
naturalised, shall be capable of lieing^ a member of either 
house of parliament. An4 there areiUot only these standing 
incapacities ; but if any person is madp a peer by king, 
or elected to serve in the home of commons hy ^be people, 
|et may the respective housesiupon complaint of any crime 
in such person, and proof thereof, adjudge him disabled and 
incapable to sit as a member ; and this by the law and 
custom of parliament. i 

For, as every court of jnslice hath laws and customs for 
its direction^ some the civil and canon, some the coipmon 
law, others their own peculiar laws apd customs, so the 
high ^urt of patliam^t Jaelh also its own peculiar law, 
called the ks et The whole of 

this law and custom of parliament has its origii^al from 
this one maaim, <^^bat whatever matter arises concerning 


* These (provisions are disi^nsed with la fhvnur of hU Roman 

Catholic siihjects, by at. Q«o. IV. c. 7 Which id intituled , Act for tU 
Relief of hie M<geaty> Rom^ Cathdic Subjects,*^ 
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either hotise of parliament, ought to be examined, discussed, 
imd adjudged in that house to which it relates, and not 
elsewhere/’ Hence, for instance, the lords will n6t suBfer 
the commons to interfere in settling the election of a peer 
of Scotland ; the commons will not allow the lords to judge 
of the election of a Burgess ; nor will, either house permit 
the subordinate courts of law to examine the merits of 
either case. But Ihe maxims upon which they proceed, 
together with the method of proceeding, rest entirely in the 
, breast of the parliament itself ; and are not defined and 
ascertained by any particular state<i laws* 

, The pririleges of parliament^are likewise very large and 
indefinite. And therefore when in 31 Henry VT, the 
house of lords propounded a question to the judges con- 
cerning them, the chief ju8tjcej|,Sir John Fortescue, in the 
name of his bretfaran, declared, that they ought not to 
make .answdf to that question ; for it hath not been used 
aforetime that the justices should in anywise determine the 
privileges of the. high court of parliament* For it is so 
high and mighty in its nature, that it may make law : and 
that which is law it may make no law : and the deter- 
mination and knowledge of that privilege belongs to the 
lords of parliameiii;, and not to the justices.'’ Privilege of 
parliament was principally estaldi«^^> protect 

its ineinbers not only from Mng molested by their fellow 
snj^'ects, but also more eepecially^from being oppressed by 
the:|K:Mrer !of the crown* If therefore all the privileges of 
parliaments were hnise to he set down and ascertained, and 
no privQege to W Ml^i^ed \m% lahat was so defined and 
detesiofiiedi it were-o^ |qr the exermtiwa |>owet^ to deviscf 
some new case, not .within. the h&d of privilege, and under 
pretefici^ thereof to ha?ass\any refrwplory member and 
violate Jthe freedom of paiiiament* The dignity and inde- 
pendpnce of . the two houses m'S ther^ore in great measure 
preserve^ hpikoeptpg their priv^fO, indefinite* Some bow- 
m’er of thSKmore . hidtoficms of the, members of 

either bouse, arep privilege of «^eefa» of person^ df their 
domestics, and of their hoM and i^oodSf As .to the ^rst, 
pirmlege of speech, it is declared by the atatuite l . W* & 
M. St. % c. 2, as one of the liberties of the people, that 
(he freedom of speqcW ^d debates, and proc^ings in 
parlmment, ought to impeaehod or quj^tioned in any 

court or place out of parliamenl*- - And this freedom of 
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Speech is particularly demanded of the king, in person, By 
the 8[^aker of the house of commons, at the opening of 
\^every imw parliament* So likewise are the other privileges, 
which included formerly not only privilege from illegal 
violence, but also from legal arrests, and seizures by process 
from the courts of law* And still, t6 assault by violence a 
member of either hoarse, is a high contempt of parliament. 
Neither can any member of either ho^se he arrested and 
taken into custody, unless fen* some indictable offence, 
without a breach of the; privilege of parHament. 

But all other privileges which derogfate from the common 
law in matters of civil rigt^t are now at an end, save only 
as to the freedom of the members person ; which in a 
peer, by the privile^ of peerage, is for ever sacred and 
inviolable ; and in a* commoner, by the privilege of par- 
liament, for forty days after every * prorogation, and forty 
days before the next appointed meeting : wbiSh is now in 
effect as long as the parliament subsists/ it seldom being 
prorogued for more than fourscore days at a time* As to 
all other privileges, which obstruct the ordinary course of 
justice, they were restrained by the statutes 12 W. IH. 6.8, 
and 3 Ann. o. 18, and^ 11 'George 11* b. 24, and are now 
totally abolished by statute 10 Geo ill, c* 50, which enacts, 
that any suit muy at any time be brought against any peer 
or member of parliament, their somnts, or any other per- 
son entitled to nriviiege pf parlietiieot ; which shall not be 
impeached or delayed by any pretence of any such privilege ; 
except that the person of « member of the house of com- 
pions shall not there^ be sul^ecied' lo any arrest or 
imprisonment* Likewise, ^ the bOneOt of commerce, it 
Js provided by Statute^ Geo* lli. c* ’3$, .that any Irader, 
having privilege of ^riiamcnt, may be ^md with legal 
process for any just debt to the amount 'of 10Bf,r uud 
unless he make satisiktnibn within two months, it shall be 
deemed an act of and tl^at commissions of 

bankrupt may be isstted^^^^st such^pmileged timders, in 
like manner as gainst any A • 

The claim of urivilege bath bOen usnidly giiardod tritb niti 
exception as to thetcale of indictable crimes ; dr as it hii^ 


•'Thia stfttuW baa to ^ of fomo, Sat yeiy slttoilor proviaion^ arc 
donedacd in ataints d Oeo. IV, c. IS; 80i Bee an, 

account of thorn in jfwiM's XtAUri fi* * 56^ 
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been frequently expressed, of treason^ felony, and breach, 
or surety, df the peace* Whereby it seems to have been 
understood that no privilege was allowable to the members, 
their families, or servants, ki any crime whatsoever: and 
insUnces have not been wanting, wherein privileged 
persons have been convicted of misdemeanors, and com- 
mitted, or prosecuted to outlawry, even in the middle of a 
session ;; which proceeding has afterwards received the 
sanction and approbation of parliament. To which may be 
added, that a fe\t years ago, the case of writing and pub- 
lishing seditious libe];? was resolved by both houses, not to 
be entitled to privilege^; and that the reasons upon' which 
that case proceeded extended equally to every indictable 
offence. So that the chief, if not the only privilege of 
parliament, in such cases, seems to he^Ae right of receiving 
immediate information of the imprisonment or detention of 
any member^ with the reason for which he is detoined. 

The laws and customs iit^lating to the house of lords in 
particular, will take up but little of our time. They have 
a right to be attended, and constantly are, by the judges of 
the court of king*6 bench and common pleas, and such of 
the barons of the exchequer as are of the degree of the 
coif, or have been made seijeants at law ; as likewise by the 
king s learned counsel, being seijpants, and by the masters 
of the court of chancery ; for their advice in point of law, 
and for the greater ‘'dignity of their proceedings. The 
secretaries of state, with the attorney and solicitor general, 
were also used to attend the house of peers, and have to 
this day, together with the judges, ^c. their regular writs of 
fummens issued out at the beginning of every ptrltament^, 
tfaetandum et cijinsUium impmdmdumy though not^ 
Old cotmnHmdum^ but, wbenerer of late years they have* 
been msmhem of the bouse of commons, ^eir attendance 
here hath &llen into.disuse. 

Another privilege is, that every p^er, by Ikeoch obtained 
fiom thO' JkildfL ^make anmisr lard of parliament hit 
proxy, to vote mu him in bit absence. A privilege/'which 
^ member of the Other bouse can by no means have, as he 
is himself but a proxy for a multitude of other people. 

Each peer has also a right, by leave of the house, when 
a me passes contrary to his Sentiments, to enter his dissent 
of the house; with the reasons for such 
dissent ; which is Osually styled his protest. 
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All bills likewise, that may in their consequences any 
vvay affe^ the right of the peerage, are by the custom of 
parliament to have their first rise and beginning in the 
house of peers, and to sufifer no changes or amendments in 
the house of common^. 


QUESTIONS. 

• 

What is the nature of the power of Parliament ? 

Can Pai^iament alter the succession to the f!hrone ? or change the 
established religion? or re«model the wh&le cOnsdtution of the 
kingdom ? 

State instances of theei^rcise of such power. 

What is tlie^great reason there exists for sending fit persons into 
the House of Commons ? ^ 

How old must a perBoii''be, before h^ can be elected a member of 
the House of Commons ? 

What oaths are necessary to be taken, before sitting in the House 
of Commons ? 

Can naturalised aliens be' elected into Parliament ? 

Oil what maxim is the et coHSueiudo Parliamenii founded ? 

What did Sir John Fortescue declare to the House of Lords con- 
cerning the privileges of Parliament ? 

Why was privilege of Parliament principally established ? 

What are the advantages of keeping theso privileges indefinite ? 

What is the extent of the freedom of speech, and of person? 

Can a peer be arrested for any civil matter ? or a member of the 
Hdhse of Commons ? 

What privileges have the House of Lords with respect to advice 
in point of law ? 

What is the privilege of voting by proxy ? And does it extend to 
the House of Commons ? Why ? . 

What is the “ protest’* of a Pwr? 

Cand^ House of Commons interfere with Any bill that afifecU 
the nght^of the peerage ? . • 
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THE HOUSE OP COMMONS—rTS CONSTITUTION, AND 
THE MEfHOD Op ELECTING MEMBERS. 


This peetilt^r kws and mt6tn9 of the house of com- 
mons relate pifnci|mlly to tHV raising of taxes, and the 
election of members to serve in parliament. 

First, with regard to taxes : it is<^»the ancient indisputa- 
ble privilege and right of the house of commons, that all 
grants of rubsidies or parliamentaiy aids do begin in their 
bonsei and are first bestowed hj them ; although their 
grants are not effectual to all intents and purposes, until 
they have the assent of the other two branches of the 
legislature. The general reason given for this exclusive 
privilege of the house of commons, is, that the supplies 
are raised upon the body of the people, and therefore it is 
proper that they nlone should have the right of taxing 
themselves. This reason would be unanswerable, if the 
commons taxed nmie but themselves : but it is notorious 
ihatii very large share of pituf^rty is in the possession of 
the bouse of lords ; that t^s property is equally taxable, 
and taxed, as the property of the commons; and tha^e- 
fbre, the commons not being the sole pergonst* taxed, this 
cannot be the reason of: their having the Oole right of 
raisii^ And modelling the supply. The true reason, arising 
from the spirit of our constilm^ionv seems to be this : The 
lords Wng a permsndnt here^ltlfy^^^ body} 
sure by the king^ are ^pjpo^ hbf^ infiuenced 

by the cikwn, so, 

than tbe^comfbpns* who are 0 thibpoiiiry oieetife body, 
freely nominated by the people.^. It ^puld therefore 1^ 
extremely dangerous io give ? toe loi^s any power of 
framing new taxes for stilgee^ ; it Is sufficient that 
they have a power of If they think the com- 

mons too lavish or improvm^t m ihefr grants. 

Next with regard: to the election of knights^ citiaens, 
ahd burgesses ; we may obsnvyf, that herein consists the 
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exercisi of the democratical part of our constitution : for 
in a den^ocracy there can be no exercise of sovereignty but 
by suffrage, which is the declaration of the people’s will. 
In all democracies, therefore, it is of the utmost import- 
ance to regulate by whom, and in w];iat manner, the suf- 
frages are to be given. And the Athenians were so justly 
jealous of this prerogative, that a stranger, who interfered 
in the assemblies of the peopk, was punished by their laws 
with death : because such a man was esteemed guilty of 
high treason, by usurping tljose rights of sovereignty, to 
which h6 had no title. In IBngland, where the people do 
not debate in a collective bhdy, but fty representation, the 
exercise of this sovereignty consists in the choice of repre- 
sentatives. The lawsahave therefore very strictly guarded 
against usurpation or abuse of this power, by many salu- 
tary provisions, which may be reduced to these three 
points, 1. The qualifications of tba electors. 2. The quali- 
fications of the elected* 3* The proceedings at elections. 

1. As to the qualifications of the electors. The true 
reason of requiring any qualification, with regard to pro- 
perty, in voters, is to exclude such persons as are in so 
mean a situation that they are esteemed to have no will of 
their own. If these persons had votes, they w'ould be 
tempted to dispose of them\inder some undue influence or 
other. This would give a greats an cartful, or a wealthy 
man, a larger share in dleetions than is consistenl^with 
general liberty. If it were probable that ©very man would 
give his vote freely and without influence of any kind, 
then, upon the true theory and genuine principles of 
liberty, every member of the conimnnity, however poor, 
should have a vote in electing those delegates, to whose 
charge is the disposal of his property, his 

liberty, and liis life. vBot since that can barmy be ex- 
pected in persons , of indict ft^unes, or such as are 
under the immediate dominion others, all popular 
states iWiire been obliged to estahUsh cert|in qualiflcations 
whereby some who are suspected 10 have no will of their 
own, are excluded from^voting, in order to set other Ind^ 
vidnala^ Whose willa may be supposed independeitl» nii»ie 
thoroughly upon a level with each otb^« 

And this constitution of suffrages 
principle, with us, than either of the meikoda^vOf voting, 
by centuries, or by tribes, among the Romantv In the 
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metl:H)d by ^senturies instituted by Servius Tuliius^l it vvas 
pmcipally property, and not numbers, that tiiried the 
scajie : in the method by tribes gmdoidly introduced by 
the tribunes of the people, numbers only were regarded, 
and projperty entirely^ overlooked. Hence the laws passed 
by theJormer method had iisnally toi/' great a tendency to 
aggrandise the patricians or rich nobles ; and those by the 
latter had too much of a lereUing principle. Our consti- 
tution steers between the two extremes. ; Only such are 
entirely excluded, as can hav4e^iio«wiU of thw own : there 
is harcj^y a free agedt to be &mnjd^ who is not entitled to a 
vote in some plape or'other in .the kingdom. Mor is com- 
parative wealth, or property^ entirely disregarded in elec- 
tions ; for though tfa^ richest man has only one vote at one 
place, yet if bi« property be all diffused, he has probably 
a right to ^te at more places than one, and therefore has 
many representatives. This is the spirit of our constitu- 
tion ; not that I assert that it is in &ct. quite so perfect as 
1 have here endeavoured to describe it ; for, if any altera- 
tion might be wished or suggested in the present frame of 
parliaments, it should be In favour of a more complete 
representation of tbe pea}de^. » 

2. Next, as to the qualifications of persons to be elected 
members ot the house of coniimons. Some of these de- 
pend upon the lawaind custom of parliament, decided by 
the bouse of commons « Others upon certain statutes. And 
from *these ;it; 1. That they must not be aliens 

born, or minors. 2» S^t ibey must not be any of the 
twelvef Judges, because they sit |n .tbe lords' bopte ; nor of 
the cleigy, for they sit iu Ibe. fconvncatioii nor persons 
attainted of treason or fif|oliy#lbr, ;tbiy are , unfit to sit any 
where. That iberifik of 

Hffs of WrougbSjr %«ir mfUratiye juris- 
dictions, as being but^oabfri^illbiMone 

* Parliaiaent, 

pitssa in ef ibo rim amend 

die tnprei^nttitioii'nf ikri W ItwRnd sad Scot- 

J«ad rot{e(divelT,;bMm,extetriod,t^^ beyond 

^i.y^ttvere iu lieilts -wbiin w»i,;Writt«a. Thoao Acta 

!;^bat be conaul^ by knowing tbs preciae 

'quallteion* of '' 

' ’■ :.t ’■ ■ 'V ■ . r ^ 

i eaqMewly«s$)lt#4 W Statste 4g (»4o* lU. e. d3. 
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counf^are eligible to be knights of another. 4. Thai, in 
strictn^s, all members ought to hare been> inhabitants 
of the places for which they were chosen ^ but this, having 
been long disregarded, was at length entirely repealed by 
statute 14 Geo. III. c. 58. 5. Thatpo persons concerned 
in the management *of any duties or taxes created since 
1692, except the commissioners of the treasury, nor any of 
the officers following, viz. commissioners of prizes, trans- 
ports, sick and . wotmded, wine licences, navy, and victual- 
ling; secretaries or recei^er^ of prizes; comptrollers of the 
army adcounts ; agents for regiments ; governors of plan- 
tations and their deputies $ officers of Minorca or Gibral- 
tar officers of the excise and customs ; clerks or deputies 
iiv the several office^a of the treasury, exchequer, navy, 
victualling, admiralty, pay of the army or navy, secreta- 
ries of state, salt, stamps, appeals, wine licences, hackney 
coaches, hawkers and pedlam, nor any persons that hold 
ail}' new office under the crown, created since 1705, are 
capable of being elected or sitting as members. 6. That 
^no person having a pension under the crown during plea- 
sure, or for any term of years, is capable of being elected 
or sitting. 7. That if*any member accepts an office under 
the crown, except an officer in the army or navy accepting 
a new commission, his sedt is void ; but such roemW is 
capable of being re-elected. 8. Thait all khtgbts of the 
shires shall be actual knights, or such notable #squii;p8 and 
gentlemen as have estates sufficient to be knights, and by 
no means to be of the degree of yebmen. This is reduced 
to a stilb greyer certainty, by ordaining, 9. That every 
knight of a shire shat! have a clear estate of freehold or 
copyhold, to the value of six hundred pounds per annum, 
and eveiy citiaen and bdrgess to the vdue of three hun- 
dred pounds ; except the eldest sons of peers, and of per- 
sons qualiised ito be ’ knights of shires, < and except the 
meij^ers for the two uniyersities : which somewhat ba- 
lanc^he ascendant which, the bproo^hs^ave gaiu^ over 
the counties, by obliging the trading interest to tna^e 
choice of landed nicn Mtnd of this qumificetion tim^ mem- 
ber must make osih,' and give in the particulars in wfitlng, 
at the time of his taking his seat. But, stdyect. to t^e 
standing restrictions and d^ql^%at^ons, every i^Ul^ect of 
the realm is eligible of comm^on rights 
instances, wherein persons in particular cir«itl|iS|nees have 
forfeited that common right, and have been declared ineli- , 
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gpible for that parliament hf a vote of the house j^^com* 
mons, or for ever hy an act of the legislature. Biil it was 
an unconstitutional prohihitlon/ which was grounded on an 
ordinance of the house of lords^ and iuserted in the king's 
writSy for the parHan^Ot holden at Coventrf, 6 Hen. IV., 
that no Bppivntiee or other man oV the law should be 
elected a knight of the shire therein ;' in return for which, 
our law hooks and historians have branded this parliament 
with the name* of parlt&menium ihdoctmii or the iack- 
leurning parliament ; and sir Edward Coke observes, with 
some spleen, that there never was a good law made thereat, 

d. The third poinl;, regardiiig elections, is the method 
of proceeding therein. 

A$ soon as the parliament is summoned, the lord chan- 
cellor, or if a Wcancy happens during the sitting of prlia- 
ment, the ^speaker^ by order of the house; and without 
such order, if a Vacancy happens by death, or the member's 
becoming a peet, in the time of a recess for upward of 
twenty days* sends his warrant to the clerk of the crown 
in chancery; who thereupon issues onf writs to the sheriff 
of every county, fOr tlie islectfon of all the meml>ers to 
serve for that county and every city and borough therein. 
Within three days aner the receipt of this writ, the sheriff 
is to send bis precept, under hil seal, to the proper return- 
Jng oiScers of the cities and boroughs, commanding them 
to el^et ^their members : and the^'said returning officers are 
to proceed to election Within eight day is from the receipt 
of the precept, giving fhur days^ notice of the same; and 
to return the persons^^fadsen, together with the precept, fo 
the sheriff. 

But Elections of knights of the shire must he proceeded 
to by the sheriffs theids^ei m ^perspii, at the county court. 
"ITbe oottat^ court fa a court held every month or oftener 
by thU sheriff, intended' causes net exceeding 

the valu^ of fbrtjrehillingai^ih uHhat pan dF ri&i coui^ be 
pleases tji» appoii^ fi$r that pu W for Vbe election of 
knights of the shire it injufit be hdii at the most usual 
. place*.; '' ' ' 

’^'-"-1 1 - I ■■'’'.^,..1... u ' ' ..1. - '1 - 

* Where cauaUes iiV dtvIM lat» returned fer 

tBm pert, "Which, cows 'Wsvsnrtate. 2 W. JV* c. 45, the 

cdi|»ty court k held .ta ^ pdarii^l ioWn fa stch diridoB. But though 
the elec^n idid the eouat^ ^irt islield, In the principal place 

cam iVreral plaeca threimhottt ^ eoimty sreappdiited for taking the 
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it is essential to the very being of parliament 
that eleStions should be absolutely free, therefore all undue 
influences upon the electors are illegal and strongly pro- 
hibited. As soon therefore as the time and place of election, 
either in counties or boroughs, are fixed, all soldiers quar- 
tered in the place ar^ to remove, at feast one day before 
the election, to the distance of two miles or more; and not 
to return till one day after the poll is ended. Riots like- 
wise have been frequently determined to mi^e an election 
void. By vote also of the house of commons, to whom 
alone belongs the power of determining contested elections, 
no lord of parliament, or lord lieutenant of a county, hath 
any right to interfere in the election of commoners; and, 
by statute, the lord wjypden of the cinque ports shall not 
recommend any members there. If any oflicer of the 
excise, customs, stamps, or certain other branches of the 
revenue, presume to intermeddle in elections, by persuading 
any voter, or dissuading him, he forfeits 100/. and is 
disabled to hold any office. 

Thus are the electors of one branch of the legislature 
secured from any undue influence from either of the other 
two, and from alt externfd violence and compulsion. But 
the greatest danger is that in which themaelves co-operate, 
by the infamous practice bribery and, corruption. To 
prevent which it is enacted, that no cc^didate shall, after 
the date, usually called ihewtesief of the writs, or after the 
vacancy, give any money or entertainment to his electors, 
or promise to give any, either to paTticuIar persons, or to 
th% place in^eneral, in. order to hia being elected: on pain 
of being incapable to serve for that place in parliament. 
And if any money, gift, office, employment, or reward be 
given or promised to be givqn to any voter, at any time, in 
order to influence him to giTeo| w,ithhoid hjis vote, as well 
he that takes as he that such bribed forfeits 500/., 
and is for ever disabled from voting and bolding any office 
in anjNipfporat^on; unle^, Wfore convfction, he will dis- 
cover some other offender of the same kind? and then he is 
indemnified for his own oflenceu The first instance thalf 
occurs of election h^hbr^, was so early as RIie. w^n 
one Thomas I»onge^ being a simple man of ^all 
capacity to serve in parliament, acknowledged ihfikt^ h^ bad 
given the returning officer and otibers ojf the; fo^ 

.which.be was chosen, four pounds be rctcrh^ itieffiber. 
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and was for that premium elected. But for t^iT^nce 
the hototigh was amerced, the member was remi^Ved, and 
the officer fined and'imprisdned. But, as this practice 
hath since taken much deeper, and more iiniversai root, it 
hath occasioned the making of these wholesome statutes : 
to complete the efficacy of which thl»re is nothing wanting 
hot resolution and integrity to put them in strict exe- 
cution. 

Theelectiop being cids€^, the returning officer in'boroughs 
returns hiS precept to the sheriff, with the persons elected 
by the minority; ‘and the sherifT returns the whole, to- 
gether with the unit for the dhunty and the knights elected 
thereupon, to the clerk of the crown in chancery. The 
members returned by hinii are tbe^sitting members, until 
the house of commons, upon petition, shall adjudge the 
return tojbe fake and illega]. The form and manner of 
proceeding upon such petition are now regulated by statute 
10 Geo. ill. c. 16. amended by several subsequent statutes, 
which directs the metliod .of choosing by lot a select com- 
mittee of members, who are sworn well and truly to try the 
same, and a true judgment to give according to the evidence. 
And this abstract of the proceedings at elections of knights, 
citizens, and burgesses, concludes our inquiries into the 
laws and customs more peculiarly relative to the house of 
commons. « 


QUESTIONS. 

What is the r^ht of the hCule of comaioiii with reference to 
taxes ? And oii what constitutional principle is it founded ^ 

Why ought not the house of lords to have any power of framing 
new taxes? ’ * ^ 

Why is a ixMaimj for a member of tbf ''house of 

commons? 

In what particiilars W our conSHtution, in this respect, superior 
to the ancient Roman ?. . 

Can any of the juii^ iii inltW;house of commons ? Why ? 

Can any of the ikiligr ? Oim sbe^t mayurj(, or bailiffs ? 

Can a p«adoAieir,;4dti]ikg for a term of years ? 

Wk^is the consequence Of n^member of the house of commons 
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acce; Office under the crown? Does this extend to a naval or 
miZ' ^hirson accepting a new commission ? 

What qualification in point of estate is required in members for 
counties and boroughs ? 

What is the practical pi^cedure in electing ^nembers of the house 
of commons ? 

Can the military remain in any place during an election ? 

Can peers, or officers of the stamps, excise, customs, interfere 
in elections ? 

What is tjxe punishment of bribery ? • < < 

How is it tried whether a memh|r hat been rightly or wrongfully 
elected? 


F 
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feOlTTINE OF BUSINESS |N THE HOUSES OF PARLIAMENT. 
lyiTH THBm ADJOUBNMRNT. PROROGATION, AND 
DISSOLUTION. 


Thb method of making ll#8 is much the same in both 
houses : and I shall touch it tery briefly» beginning in the 
house of comraons. But £rst I^ must premiser that for 
despatch of business each house of parliament has its 
speaker** The speaker of the house of lords, whose office 
is to preside them, and manage the formality of the busi- 
ness, is the lord chaoceliort or k^per of the king's great 
seal, or any other appointed by tW king's eommission : 
and, if none be so appomied, the house of lords, it is said, 
may elect* Thd sp^c^ of the house of commons is chosen 
by the house) hut must be approved by the King. And 
herein tho usage of the two ^utes differs, that the speaker 
of the house of commons cannot give his opinion or argue 
any question in ttie house ; but the speaker of the house of 
loads, if a lord olp^aumt, *may. In each house the act 
of tim majority binds the erhole; and this majority is 
declared by totes' openly and publicly given; not as at 
Venice and many other setuttoraal assemblies, privately or 
by ballot; This kUer hiethodaCay be serviceable to pre- 
vent intrigum and uhoansritudcmal comknalions; but it is 
impossible to be^pi4criied'% ds, at leait in the house of 
commons, where every member's conduct is subject to the 
future censure of hk eonsdments, and ^ereforo should be 
openly submittld to liieiranspection. ^ ^ 

To briffg ajbtl} into tW hotfse* if the^tt^f sss^ht by it 
is of a private .natui^' It is first necessarjr to pefer a peti* 
tiqn; u^ch must be pmdnted by a member, and usually 
sets forth the grievance desired imr be^ remedied* This 
P^ioa, when folded an fimts that miy be in their nature 
oiisputed, is io a compnttee of nSembm, who ex^ 

amine the matter alii aecoidingly report to the 

and them or othmrwise upon the mere petition, 



leav^li^yen to bring in a bill. In public matters the bill 
is brought in upon motion made to the house without any 
petition at all. Formerly,, all bills were drawn in the form 
of petitions, which were entered upon the parliament rolls, 
with the king's answer thereunto sulgoihed; not in any. 
settled form of words, out as the circumstances of the case 
might require: and at the end of each parliament the 
judges drew them into the form of a statute, which was 
entered on the statute rolls. In the reign of Henry V., to 
prevent mistakes and abuses, the statutes were drawn up 
by the judges before the end of the parliament; and in the 
retgn of Henry VI., bills in tffe form o^ acts, According to 
the modern custom were first introduced* 
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The persona directed So bring in the bill, present it in a 
competent time to the house, drawn out on paper^ with » 
multitude of blanks, or void spaces, where any thing occurs 
that is dubious, or necessary to be settled by the puUameut 
itself; such especially as the precise date of times, the 
nature and quantity of penalties or of any: Sums of money 
to be raised, being indeed only the akek ton of the bilk In 
the bouse of lords, when the hill begins IhetO, it is, when 
of a private nature,, referred to two, of ihp judges, to 
examine and report the state of the fkcta alloged, to see 
that all necessary parties c<^ent, and to settk all points 
of technical propriety* This is read a jfirat time, and at a 
convenient distance a second timet an^ after eac^ reading 
the speaker opens to tho bOBSO suhstaime of the bill, 
and puts the question, whether it idiall proceed any ftirtber ? 
Thesintroduc^on of the bill may be QtiginsJdy opposed, as 
the bill itself nmy at qilher. of the re^iug^i and, if the 
opposition succeed l^e bill musb^ bsi drojj^^ iW that 
session: as it. must alto if oppmmd wdi^.eueoeas in any of 
the subsequent stagei*^^ ^ 

After the aecmUd ieeading it is committed, that is, ra^ 
ferred to a committed which is either^ eelectod by the 
house IjHaattem of enmU importance or elte, upon a hiU 
of consequence,^ the.house resolves itmlf into a committee 
of the whole house. A committee of the whple house if 
coctposed of every nimnW; and, to form it, the apealpr 
quits the chair, another member Wng appointed chairimpf 
and may sit and debate as a private ^m^Uiber. In these 
committees the hill is debated clause by daus% aetendments 
made, the blanks filled up, and sometimet: the bill e^^tireijr 
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jbltodelled. After it has gone through the c(|m&ittee, 
the chairman i^eports it to the house with i^uch amend* 
ments a^ the committee have Ibade; and then the house 
^^considers the U^fahie bill again, and the question is 
repeatedly put upon erery clause and amendment When 
the house hath disa^^d to the amendments of 

the committee^ jihd sometimes added hew amendments of 
its owzi^ the hilHs ^heh Ordered td be enj^^ssed, or written 
in a strohg gfd^ hand, bn otte or more long rolls or presses 
of parchment seWed together. '^When this is finished, it is 
read a third tim^, and amendments are sometimes then 
made tO it; and if k new clause he added, it is done by 
tacking a sepan&te piece of pairdhment on the bill, which is 
called a ridei^/ The speaker then fi]gam opens the contents; 
and, holding it up in ms hands, puts the question, whether 
the bni j^aH pass? If thm Is agibed to, the title to it is 
then settled; which nSed tb he a genend one for all the 
acts passed in the aessipfi, till, in the first year of Henry 
VIIL distinct titles were introduced for each chapter. 
After this, one of the members is directed to' carry it to 
the lords, and desire theh concurrence ; who, attended by 
several more, carries it to the liar of the house of peers, 
and there delivera' it to thqir speaker, who comes down 
from his woolsack to receive it. 

It there pas^^ through the same forms as in the other 
hoMse, except ehgromihg, which is already done, and, if 
rejected, nd more holto^ ts taken, but it passes sub silentio, 
to pi^vent unhecob^ng^iitercati^^ fiut if it is agreed to, 
the lords send #^me^iiige by two masters im chancer)^, or 
upon mstters of high dij^Hy or importanob, by two of the 
judges, that they have 'agreed tb ihe fitame: and the bill 
rematW with the lord^, if th% have made no amendment 
to 4t. But, if irnyfabaendmehts are made, such amendments 
are^sent tkm hill^'tb receive the' cbnnirrence of 

the commons. *’ Jff tbp cei9|m<Uis disagree to amend* 
meiit8y‘!,a followr^'beiweeir mehihe^ 

deputy from eabfi^fib^ for thj^ imbst pan settle and 

adjust the differehcby l^^yrembin indexible, 

the bill is dropped. ^ If tie to the imbfid- 

.;*6nts, the ^hUl'ib One of' the 

^ , members, $c|u'idat' : ;them ' thelewitfa. 

The same form^iiSfe ohiehr virheh the 

hiQ hi^tns ih the house 4rf1ordii# But, when an act of ^ 
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gn^c!9f^]|pardoii is passed,. it is first signed by his .majesty, 
and then read once only in each of the (opuses, without any 
new engrossing or amendment. And when both houses 
have done with any bill, it always is deposited in the house 
of peers, to wait the royal assent ; exc^t in the case of a 
bill of supply, which aner receiving the concurrence of the 
lords is sent back to the honse of commons. , , 

The royal assent may be given two ways: In person; 
when the king comes to the house of peers^an his crown 
and royal robes, and sending for the commons to the bar, 
the titles bf all the bills that have passcS both houses are 
read; and the king's answer i# declared 1)^ the clerk of the 
parliament in Norman-French; a bs^ige> it must be owned, 
now the only one remaining, of conquest; and, which one 
could wish to see &U inta total oblivion, unless it be 
reserved as a aolemp memento to lemind us i,that onr 
liberties are mortal, haying once been destroyed by a for- 
eign force. If the king consents, to a public bill, the clerk 
usually declares, “ h rpy U veutf the kipg wills it so to be;*' 
if to a private bill, soitftiU comme U e^t rfeWrd^be it as it 
is desired." If the king refuses his assent, it is in the 
gentle language of le the king will advise 

upon it." When a hill of supply is passed, it is csmed up 
and presented to the king hf the speaker of the house of 
commons; and the royal assent is thus eecpressed, te roy 
remercie ses loyal subjeclSf atcopto leur benevolence^ et auesi 
le veut, the king thanks his loyal subjects, accepts their 
benevolence, and wills it so to -In case of an act of 
grace, whicl^ Originally proceejds from the crown, and has 
the royal assent in the first stage it» the clerk of the 
parliament thus pronounces the, gi^titude of the subject; 
“ lespretalSf eeigneurs^ et en ce pnee&ni patUa- 

ment aesembUeSf om nom Av io^t9 au^ee stihjects^ 
reffierdent ires humhhmmt oofre et ptimt a Dim 

VOU8 donner m sante bane 'vie d yyngm$ the prelates, 
lords, 3M[ commons, in thisijj^isnt^ partfament assembled, 
in the name of ell your other su^eif^^^ ^pst humbly thank 
your majesty, and to Grpd to ^nt you in health smd 

wealth long to S. By l^e .statute 3d Henry ^1. 

c« SU, the king may |tye his assent by letters patent tjjhier 
his great sea), si^^ with las hahjlf notified 
absence to both nooses assemhled lather, m the high 
..house, And, when the blU bas received,th«%jal assent 
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in nitlMt of these weys^ it is theii^ god not before^^^latute 
or pf pstliametit. 

Hife statiite or aet is placed atnong the records of the 
]ldng(|am{ there ^peedlpg no formal promulgation to giro it 
die force of a law>,as was hepess^^^by the civil law with 
regard to the, ^Mperpr*$ ,4^i(^yr]b eve^ man in 
Ei^land 18 , in.j^^ent of BW| the m&ing of an 

of parliami^' being prpeeht thereat by his represents- 
ie^yesr tfogrjaVeVjt a oicmy tWeof is nitudly printed at the 
king's {npse for the ipj^rinifidio^ C^f the whole land. And ^^ 
former^, Vefpt'p fhe ih^tt<m of printing, it was used to 
he pnblished by tl[ie sheri^ county; the hinges 

writ being j|0ht to kijP the end^of every sestion, tpge* 
ther with a'tiniiBpript of all the acts made at that session, 
iepmpcuuid]i^ h;l{0i fifa, ei omnsr artiibulon in 

eiiifim honimros, in heis uH e^dire viderit, 

pu$l^ procktpmH €t j^^Ur ei abservari Jkciai*’ 

And' the ngage was , to (^lairn them at his county court, 
and there tp ki^p the% that wboeirer woul^ might read or 
take copies thereof;, which ct^otn continue till the reign 
of Henry the setenth. ' 

An iiCt of parliament, thus ton^e, is thp exercise of the 
highest authority that this kingdom acknowledges upon 
evtfa. It hath power to bjhd every subject in the land, 
and the dominions thereunto belonging; hay, even the 
ki^ himself, if particularly nlmed therein. And it can- 
not be altered, amended, dispensed with, suspended, or 
repeded, hut in thp same forms and by the iame authority ' 
of parliament: l^jt is a nmgiim in law, ibnt it re^^res 
the Same strengih to die^vp, ps to create an obligation. 
It k hi^ae it vm kpneAf he^ that the king might in many 
cases dispense with penal ^fatttjtesi hh^ 'h by statute 
1 W. Si M. Ig, c. it is dpefiSred, lh|^ ^0 suspending, 
or disj^npiiig authodty, pon^iit 

^ete iwma|ps on^Pjd^h. the 

manner in which pail{am^k;ii^ f»0 i^ci^Pd, prorogued, 
or dissolved^' . ' ’ '' . IT - ' 

iU IS '1^' 0 ^ |l|a|iC^tiiiushee''’pf ^t&e 

^ s^on iram ohi ’ its itshlf;tiS|h1« 

£gs: and .thii| jP^^ each houisS^Sepa^ 

tbit a Isithigbt or month 
Imnhk 4m or npOO other paitieu-* 
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lar%^^^6n6. But the adjournment of one houae is no 
adjournment of the other. It hath also beeia ukisl, u^hen 
his miyesty hath signified his pleasure that both or either 
of the houses should a^oum themselves to ascertain day, 
to obey the king's pleasure so sigoifiedi and to adjourn 
accordingly. Otherwise, besides the indecorom of a 
refusal, a prorogation would assuredly follow, which would 
often be very inconvenient to both puMie and jurivate busi* 
ness. For prorogation pnts an end to the sesaien; and 
^then such bills as are on^ begun and net j^rfoded, must 
be resumed de novo, if at dii, in a subsequent session ; 
whereas, after an adjoummeii^ all things continue in the 
same state as at the time of the adjourmhent made, and 
may be proceeded on xntbout any .fresh coiniiiencem^. 

A pr or fatten is tne continuance of the parliament 
from one sessimi to another,. as an aAournmeht is the coi^ 
tinuation of the session from day to day. This h done by 
the royal authority, expressed either by the lord dhancellor 
iu his majesty's preisnce, dr by commissiem from the 
crown, or, frequently, by proclamation. Both houses are 
necessarily prorOgu^ at the same time; it not being a 
prorogation of the house of lords or oommoiiB, but of the 
prliament. And while \he parliament is separated by ad- 
journment or prorogation, tbe king is empowered to call 
them together by proclamation, with fourteen days' notice 
of the time appointed for thoit re>asseifibling\ 

A diasohdion is the civil death of the parliament /and 
» this znay be effected three ways: !. % the king's will, 
e^ressed either in person i^r fay ^presentation. Poiv as 
the king hA the sole right of convening the parliament, 
so also it is a branch of the loyal preroj^ve, that he may, 
whenever he pr^gue the pdrjiameiit for a time, 

or put a final p|BW to its exhffoeice. ^ If ncthiUjg had a 
right to prorogue ^ dti^ve e parl^ment butitseii;it 
might h^ipen to bi^me pi^etuel. And this Would be 
extrelWy dangerous if at tim i% AmH attempt to 
encroach U|md,!lhu execatif«)^ Was fotally experi- 
enced by the hdfoHuhate king Charies the first ; who, 
haring unadrisedly pasaad an ac^ to ^tinue tbe |^a- 
mi^nt then in being li^n such time as it should plmim ^ 
disaolire itself, at ISfit foil n sacrifice to that inor^miiite 


37 Ore. Ill, e. 1^7; md saOm^IH.^e.14. 
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pow^ff which he himself had cOnectited to give tSjbW It 
ift therefore extremely netessary that the Crown should be 
emp>wered to regelate ^e duratioii of these assemblies, 
iittaer the limitations which the English constitution has 
prescribed : so that, cm the ohe hand, they may frequently 
and regularly cOme^Ogether Ivr the despatch of business, 
and redress of gwetaho^t and mhy not, on the other, 
ef^eiFWith the consent hf ' the crown, be continued to an 
ahjshnvanient oruiAconKdtetional length. 

A parlbment may be disserved by the demise of the 
crown. This dissolution foimerly happened immediately 
uponthe^death of the reigning' sovere^: for he being 
considsredin lavras the headfof the parliament, capitis prin- 
cipkmi ^ that foiling, the w^ple body Was held to be 
extinct. But, the eallmg a new parliament immediately 
on the inau^rntion of the successor being found inconve- 
nient, andT dangers being apprehended from having no par- 
liament in being in case of a disputed * sucdfbssiott, it was 
enacted by the statutes 7 dp $ W. 111. c. 15, and G Ann, 
c. 7, that the parUament in being shall continue for six 
months after the death of any king or queen, unless sooner 
prorogued or dissolved by the jmccessor ; that, if the 

n rliament be, at the time of the king's d^th, separated 
adjournment or prorogation, it shall, notwithstanding, 
assemble immediately : and that, if no parliament is then 
in being, the members of the last parlii^ment shall assemble 
andhe again^a parliaihmat^ 

8. X^astly, a parl^l^je|nt may be dissolved or expire by I 
length of time. For if either the legislative^ body ware 
perpetual; or might last for the life of the prince who 
convened them, as forimeirly ; and y^ere so to be supplied, 
by dccasionally ftlling the vacancies ^th new representa- 
tives; in these cases, if it were once corl^pled, the evil 
would be past all remedy ; butj when diffennst bodies suc- 
ceed each other, ^ the peode see catiee to 'disapprove of 
the present, Ahey may i^ectl^ its foults in niki A 
legislative asseCb}?iy which ^ juiO be separated 
again, whereby' ifo membd^ Will ti^^lVea become pn 
men, and sutject to the foQ fl|e laws which they 

have enacted for others, WiQ inink bound in 

interest, as well duty, to i^ko only such laws as'iu'e 
gOod* The utmost, extent of mine that the same parlia- 
^< nient was aUowed to sit, by the, statute 6 W. & M..c* 2, 
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wafi%|».eo years ; after the expiration of which, reckoning 
from tne return of the first summons, the parliament was to 
have no longer continuance. But hy the statute 1 Geo. 1, 
st. 2, c. 38, in order, professedly, to prevent the great and 
continued expences of frequent elections, and the violent 
heats and animosities sconsequent thereupon, and for the 
peace and security of the government then just recovering 
from the late rebellion, this Um ym pi;olonged to seven 
years : and, what alone is an instaone of the vast autbonty 
of parliament, the very saine house, that Whs chosen for 
^Three years, enacted its own continuance for seven. So 
that, as our constitution no%etand$, the parlimneat must 
expire, or die a, natural death, at th^ end of eveiy snvB^XH 
year; if not sooner dis^lved by the royal prerogative. 

OUESTIONS. • , 

Who is the Speaker of the House of Lbr^ ? 

How is the Speaker of the Ho^e of Connndns elected ? 

What is the ^stluctioit between the fdnctions bf the two Speak- 
ers, with reference to taking part' in the Debates ? 

Does the majority bind foe whole? And tibw is the majority 
declared ? 

What is the method of bringfiig a Private Bill into the House of 
Commons ? A Public BUI ? • 

How is a Private Bill introdudyd into foe House of Lords ? ^ 

• What is done at the first reading ? At the second reading ? * 
What is a Committee of ^e ^ble House ” and how is it 
orfiied ? • 

What is done with a bill in these Committ^s ? 

What steps are tfoeti when the bill has gone throngh the Com- 
' mittee? 

What is a ** Rider,’* and hpwia ii managed ? 

When is the. TUk'ini a bili settled ? 

How^oes it |;o fo foe House, of liords ? 

How^it r^eefod?^ * • 

How does the Houfo of Dufoa. its comsent to a bill ? 

How does the Houfo of Wrds n^e Amendments $ 
yi^ukt is the consequfobe of the House of Commons agreie^ or 
di8(;|;mittg to Amendments 

. wiat becomes of abiU wh'fo it haa passed bothHboses of Fa^lia- 
' ment ? ' \ „ ", 
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What is done with a BUI of Sup^y f 
How may the Royal assent be given to a bill ? 

How is the Royal assent expressed, in case of a public bill ? Of 
a private bill ? 

Ill what language does the King refuse his assent ? 

How is the Royal aiihent to a Bill of Sdjfiply expressed ? 

What is an Act of Grace, and what are the proceedings upon it ? 
Can the King give his assent to a hill in hit absence ? 

How ? And by what authority ? 

When d.oes a bill become a statvxk* or Act of Parliament ? 
Where is this Statute or Act placed ? - 

How is it published <o the country, and promulgated ? 

How must a Statute, or Act of Parliament, be altered, suspended, 
or repealed ? ^ 

What is an. Adjournment of Parliament ? And how is it effected ? 
What is a Prorogation 9 And how effected ? 

How is the Parliament when a4}onnied or prorogpied called to- 
gether again ? 

What is a BissohUion $ 

In how many ways may Parliament be dissolved ? 

On what principles may the King dissolve it at his pleasure ? 

What memorable instance is there the danger of permitting 
its continuance independent of the King's will ? 

What is the effect of the demisR of the Crown upon the continue 
ance of Parliament 

What is to be done if no Parliament be in being at such a time } 
Hbw long does a Parliament last, if not dissolved bv the Kina, or 
by the demise of the Crown? 





THE DOCTRINE OF THE HEREDITARY RIGHT TO 
THE BRITISH THRONE* 


Thb supreme executive power of^tbese kingdoms is 
vested by our laws in a single person, the king or queen : 
for it matters not to which sex the crown descends ; hut 
the person entitled to il, whether male or female, is imme- 
diately invested with all the ensigns^ rights^ and preroga- 
tives of sovereign power- • 

The executive power of the English nation being vested 
in a single person, by the general consent of the people, 
the evidence of which general consent is long and imme- 
morial usage, it became necessary to the freedom and 
f>eace of the state, that a rule should be laid down, uni- 
form, universal, and permanent ; in order to mark out with 
precision, who k that singlew person, to whom are commit- 
ted, in subserviency to the law of the land, the care and 
protection of the commanit)^ ; and, to wllom, in return, the 
duty and allegiance of every individual are due* It is of 
the highest importance to the public tranquillity, and to 
th^ consciences of private men, that this rule should be 
clear and inSisputable ; and our constitution has not left us 
in the dark upon this material occasion. 

The grand fundamental maxim upon which the right of 
succession to these kingdoms, depends, 1 take to be this ; 
‘‘ that the crown is, by common law and constitutional cus- 
tom, hereditary ; and this in a manner ])eculiar to itself : 
but tbat^tbe right of inheritance may from time to time be 
changed or limited by act of parliament f under which 
limitations the crown still continues hereditary.” 

L First, it is in general hereditary or descendible to the^ 
nesft heir^ on the death or demise of the last proprietor. 
All regal governments must be either hereditary or elective ; 
and, as I believe there is no instance where the crown of 
England has ever been asserted to be elective, except by 
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the regicides at the infamous and unparalleled trial o£^mg 
Charles 1., it must of consequence be hereditary. 

It must be owned, an electire monarchy seems to be the 
most obvious, and best suited of any to the rational princl" 
pies of government and the freedom of human nature : and 
accordingly we find^from history thkt, in the infancy and 
first rudiments of almost every state, the leader, chief 
magistrate, or prince, hath usually been elective. And, if 
the individuals who compose that state, could always con- 
tinue true to its first principles, ^ninfiuenced by passion or ^ 
prejudice, unassailed by corruption, and unawed hy violence, 
elective succession were as much to be desired in a kingdom, 
as in other inferior communities. The best, the wisest, and 
the bravest man would then be sure^of receiving that crown 
which his endowments have merited ; and the sense of an 
unbiassed niiyority would be dutifully acquiesced in by the 
few who Vere of different opinions. But history and ob- 
servation will inform us, that elections of every kind, in 
the present state of human nature, are too frequently 
brought about by influence, partiality, and artifice : and, 
even where the case is otherwise, these practices will he 
often suspected, and as constantly charged upon the suc- 
cessful, by a splenetic disappointed minority. This is an 
evil to which all societies use liable ; as well those of a 
private and domestic kind, as the great community of the 
public which regulates and inoludes the rest. But in the 
forfller there is this advantage ; that such suspicions, if 
false, proceed no farther than jealousies and murmurs, 4 
which time will effectually suppress; and, if true, the j in- 
justice may be remedied by legal means, by an appeal to 
those tribunals to which every member of society has, by 
becoming such, virtually engaged to submit. Whereas, in 
the great and independent society which every nation com- 
poses, there is mo superior to resort to but the law of 
nature; no met]|;[od to redress the infringements of that 
law hut the actuat exei^inn of private force. As therefore 
between two ifatioiis complaining of mutual injuries, the 
quarrel can only be decided by the law of arms ; so, in one 
and the same nation, when the fundamental principles of 
their common union are supposed to be invaded, and more 
especially when the appointment of their chief magistrate is 
alleged to be unduly. made, the only tribunal to which the 
complainants can appeal is that of the God of battles, the 
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only process by which the appeal can he carried on is that 
of a civil and intestine war. An hereditary succession to 
the crown is therefore now established, in this and most 
other countries, in order to prevent that periodical blood- 
shed and misery, which the history of ancient imperial 
Rome, and the moi% modern experience of Poland and 
(jerrauny, may show us, are the consequences of elective 
kingdoms. 

a. But, secondly, as to the particular mode of inherit- 
unce^ it in general corresponds with the feudal path of de- 
scents^ el^alked out the common lawdn the succession to 
landed estates ; yet with ove or two material exceptions. 
Like estates, the crown will descend lineally to the issue of 
the reigning monarchy as it did from king John to Richard 
II., through a regular pedigree of six lineal generations. 
As in common descents, the preference of males to females, 
and the right of primogeniture among the malest are strictly 
adhered to. Thus Edward V. succeeded to the crown in 
preference to Richard his younger brother and Elizabeth 
his elder sister. Like lands or tenements, the crown, on 
failure of the male line, descends to the issue female ; thus, 
Mary 1. succeeded to i^dward VI. ; and the line of Marga- 
ret queen of Scots, the daughter of Henry VIL, succeeded 
on failure of the line of Henry VIll., his son. But, among 
the females, the crown descends by ri^ht of primogeniture 
to the eldest daughter only and her issue ; and not, as in 
common inheritances, to all the daughters at onc^; the 
evident necessity of a sole succession to the throne having 
<^'casioned the royal law of descents to depart from the 
common iSw in this respect ; and therefore queen Mary on 
the death of her brother, succeeded to the crown alone, and 
not in partnership with her sister Elizabeth. Again : the 
doctrine of representation prevails in the descent of the 
crown, as it does in other inheritances, whereby the lineal 
descendants of any person deceased staled in the same place 
as their ancestor, if living, would have done. Thus, Richard 
11. succeeded his grand&ther Edward 111., in right of his 
father the^. Black Prince; to the exclusion of all his uncles, 
his grandfather's younger children. Lastly, on fmlure of 
lineal descendants, the crown goes to the next collateral 
relations of the late king : provided they are lineally de- 
scended from the blood royal, that is, from that royal stock 
which originally acquired the crown, Thus» Henry 1. sue- 
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ceeded to William II.) John to Richard L, and James L to 
Elizabeth ; beings all derived from the Conqueror, who was 
then the only regal stock. But ‘herein there is no objec* 
tton to the succession of a brother, an uncle, or other col- 
lateral relation, of the half blood ; that is, where the rela- 
tionship proceeds not from the sameS;ouple of ancestors, 
(whkh constitutes a kinsman of the whole blood,) but from 
a single ancestor only ; as when two persons are derived 
from the same, father, and not from the same mother, or 
vice versa: provided only, that » the one ancestor, from 
whom both are descended, be that from whose veins the 
blood-royal is communicated lo each. Thus, Mary 1. in- 
herited to Edward VL and Elizabeth inherited to Mary ; 
all children of the same father, king^ Henry VII 1. but all 
by different mothers^ * 

8. 71ie ^odrine of herediktrg right does no means 
an indefeoMhle right to the Ikrone. No man will, 
1 think, assert this, that has considered our laws, constitu* 
tion, and history, without prejudice, and wkh any degree of 
attention. It is unquestionably in the breast of tbe supreme 
legislative authority of this kingdom, the king and both 
houses of parliament, to defeat this hereditary right, and, 
by particular entails, limitations, and provisions, to exclude 
the immediate heir, and vest the inheritance in any one 
else. This is strict]/ consonant to our laws and constitu- 
tion ; as may be gathered from tbe expression so frequently 
used m our statute book, of ** the king's majesty, bis 
heirs, and successors.” In which we may observe, that, as 
the word heirs,” necessarily implies an inhi^ritance or 
hereditary right, generally subsisting in the royal person ; 
SO) the word ** successors,” distinctly taken, must imply that 
this inheritanee may sometimes be broken through; or 
that there may be a successor, without heii^ the heir of the 
king. And this is so extremely reasonable, that without 
such a M|pr lodged somewhere, our polity would be very 
defsctiilR^or, let its bafoly stmpose so melkncboly a case 
as that the heir ifj»parent should be a lunatic, an idiot, or 
otherwise incapable of reigning; how miserable would the 
condition of the nation be, if he were also incapable of 
being set aside !-— It is therefore necessary that this power 
should be lodged somewhere; ahd yet, tbe inheritance and 
regal dignity would be very precarious indeed, if this power 
yere expressly and avowedly lodged in the hands m the 
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subject only, to be exerted wbenever prejudice, caprice, or 
discontent should happen to take the lead. Consequently, it 
can no where be so properly lodged as in the two houses of 
parliament, by and with the consent of the reigning king ; 
who, it is not to be supposed, will agree to any thing im- 
properly prejudicial to the rights of his own descendants. 
And therefore, in the king, lords, and commons, in parlia- 
ment assembled, our laws have expressly lodged it. 

4. But, fourthly ; however the crown may he limited or 
transferred^ it still retail^ its descendible quality^ and he* 
^cotnes hereditary in the wearer of it, • And hence, in our 
law, the king is said never lyo die, in his political capacity ; 
though, in common with other men, he is subject to mor* 
tality in his natural; ^ecause immediately Uj[>on the natural 
death of Henry, William, or Edward, the king survives in 
his successor. For the right of the crown vests, eo instcmti^ 
in his heir ; either the hares nalus^ if the course of de- 
scent remains unimpeached, or the hares foetus^ if the 
inheritance be under any particular settlement. So that 
there can be no tnUrvegnum; but, as sir Matthew Hale 
observes, the right of sovereignty is fully invested in the 
successor by the very descent of the crown. And therefore, 
however acquired, it becomes in him absolutely hereditary, 
unless by the rules of the limitation it is otherwise ordered 
and determined. In the same manner ^as landed estates, to 
continue our former comparison, are by the law hereditary, 
or descendible to the heirs of the owner; but still "^here 
exists a power, by which the property of those lands may 

transferred to another person. If this transfer be made 
simply ao3 absolutely, the lands will be hereditary in the 
new owner, and descend to his heir at law ; but if the trans- 
fer be clogged with any limitations, conditions, or entails 
the lands must descend in that channel, so limited and pre- 
scribed, and no other. 

In these four points consist, as 1 ti^e it, the constitu- 
tional notion of hereditary right to the* throne : which %iU 
be still farther elucidated, and made eleaf beyond all disr 
pute, from a short historical view of the successions to the 
crown of Englandt the doctrines of our ancient lawyers, and 
the several acts of parliament that hare from time to time 
been made, to create, to declare, to confirm, to limit, or to 
bar, the hereditary title to the throne. And in the pursuit 
of this inquiry we shall find, that, from the days of Egbert, 
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the first sole monarch of this kingdomi even to the present, 
the four cardinal maxims above-mentioned have ever been 
held the constitutional canons of succession. It is true, 
the succession, through fraud or force, or sometimes 
through necessity, when in hostile times the crown de- 
scended on a minor \)r the like, has ‘been very frequently 
suspended ; but has generally at last returned back into the 
old hereditary channel, though sometimes a very considera- 
ble period has ^intervened. And, even in those instances 
where the succession has been violated, the crown has ever 
been looked upon as hereditary in the wearer of it ; 
which the usurpers themselves# were so sensible, that they 
for the most part endeavoured to vamp up some feeble show 
of a title by descent, in order to amuse the people, while 
they gained the possession of the Kingdom. And, when 
possession was once gained, they considered it as the pur> 
chase or acquisition of a new estate of inheritance, and 
transmitted, or endeavoured to transmit it, to their own 
posterity, by a kind of hereditary right of usurpation. 


OTESTIOKS: 

Where is the executive pvwer of Great Britain lodgt;d ’ 

What is the great fundamental maxim on which rhe Kight 
Succession to the British Throne dej^rnds ? 

WKkt are the two kinds of regal Government ? 

Is the British Crown elective or hereditary ? 

What arc the theoretical advantages, and the practical ilisadvan- 
tages of an elective Monarchy ? * 

State instances of the evil consequences of elective kingdoms. 

By what principles is the descent of the Crown regulated ? 

According to what principie did the Crown descend from John to 
Richard II. ? 

Why did Edward V. succeed to the throne in preference to his 
younger brother Richard, and his elder sister Elizabeth ? 

How did Mary ly succeed to Edward VI. ? 

On what principle did Mary succeed to the Crown alone, and no< 
in partnership with her sister Elizabeth ? 

In what right did Richard 11. succeed to Edward 111* ? 

How did Henry I. succeed to William Rufus ? and James I. to 
Elizabeth ? 

Why did Mary 1. succeed to Edwai^ VI. and Elizabeth to Mary ? 
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^ Because the rig^ht to the Throne is hereditary, is it therefore 
indefeasible ?” 

What is implied in the words “ The King's Majesty, his Heirs 
and Svceessors ? ” 

How may the right to the Throne he defeated ? 

What is the signification of the phrase ** Aie Kin^g never diesf" 
State the four points in which consists the constitutional doc- 
trine of this hereditary right to the Throne ? 

Hare these principles been invariably regarded in the course of 
.gnglish History ? • 



114 


ItlSTORV OF tfTE StJCOESStON OF THE feRlTtSH 
MOKARCHS. 


King Egbert^ about the year 6OO5 found himself in pos^ 
session of the thft)ne of the West Saxons, by along and 
undisturbed descent from his ancestors of above three 
hundred years. How his ancestors acquired their title, 
whether by force, by fraud, by contract, or by election, it 
matters not much to inquire; and is indeed a point of such 
high antifruity, as most render all inquiries at best but 
plausible guesses. His right must be supposed indisputably 
good, because we know lio better. The other kingdoms of 
the heptarchy he acquired, some by conquest, but most by 
a voluntary submission. And it is an established maxim 
in civil polity, and the law of nations, that when one 
amnUry is whited to another in sueh a manner ^ as that one 
keeps its government and states and the other loses them^ 
the latter enUrelp eLSsimUates dhJth or is melted down in the 
JormeTf and must ^adopt its laws and emtoms. And, in 
pursuance of this maxim, them hath ever been, since the 
union of the heptarchy in king Egbert, a general acqui- 
escence under the hereditary monarch of the West Saxons, 
through all the united kingdoms. « * 

From Egbert to the death of Edmund Ironside, a period 
of above two hundred years, the crown descended regularly, 
through a succession of fifteen princes, without any devi- 
ation or interruption ; save only that the ^ sons of king 
Ethelwolf succeeded to each other in the kingdom, without 
regard to the children of the elder hrmiches, according to 
the rule of succesfion prescribed by their fisther, and con- 
firmed by the wittenagemote, in the heat of the Danish 
invasions ; and also that king Edred, the unde of Edwy, 
mounted the throne for about nine years, in the right of 
his nephew, a minor, the times being very troublesome and 
dangerous. But this was with a view to preserve, and not 
to destroy, the succession ; and accordingly Edwy succeeded * 
him. 
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V King Edmund Ironside was obliged, by the hostile 
irruption of the Danes, at first to divide his kingdom with 
Canute king of Denmark ; and Canute, after hie death, 
seized the whole of it, Edmund’s sons being driven into 
foreign countries. I^ere the successioii was suspended by 
actual force, and a new family introduced upon the throne : 
in whom however this new acquired throne continued 
hereditary, for three reigns; when, upon the death of 
Hardiknute, the ancient Saxon line was restored in the 
. aewon of Edward the Coafessor. 

We was not indeed the true heir to tHe crown, being the 
younger brother of king EdfUund IroAside, who had a son 
Edward, surnamed (from his exile) the Outlaw, still living. 
But this son was than in Hungary: and, the English 
having just then shaken off the Danish yoke, it was neces- 
sary that somebody on the spot shonid mount throne ; 
and the Confessor was the next of the royal line then in 
England. On his decease without issue, Harold IL 
usurped the throne ; and almost at the same instant came 
on the Norman invasion : the right to the crown being aU 
the time in Edgar, surnamed Atheling, which signifies in 
the Saxon language illwtriom or of royal bloody who was 
the son of Edward the Outlai;^, and grandson of Edmund 
Ironside ; or, as Matthew I^aris well expresses the sense of 
our old constitution, Edmundus autevi latmferreufn^ reae 
naturalis de 9tMpe gmwt JBdvmrdum: et ^d^ 

wardus genuit JBdgatim^ cut de ^re debebatur regnum 
Anglorum'’ 

•William«the Norman claimed the crown by virtue of a 
pretended grant from king Edward the Confessor : a grant 
which, if real, was in itself utterly invalid ; because it was 
made, as Harold well observed in his reply to William’s 
demand, “ abeque gmerali senaiu* et fopvdi conventu et 
edkio ; *' which also very plainly implies, that it then was 
generally understood^ that the king^ with consent of the 
l^neral council, might di^ose of the erofen^ and change the 
line of succession* William's title, however, was altogeUter 
as good as Harold’s, he being a mere private sul^ect, and an 
utter stranger to the royd blood. Edgar Atbeting's 
undoubted right was overwhelmed by the violence of the 
J;imes ; though frequently asserted by the English nobi- 
"lity after the conquest, till such time as he died without 
issue : but all their attempts proved unsuccessful, and only 
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serried the more firmly to estd^lish the crown in the 
family which had newly acquired it 

The conquest then by William of Normandy was, like 
that of Canute before, a forcible transfer of the crown of 
England into a new family ; biit» the^crown being so trans- 
ferred, all the inherent properties of the crown were with 
it transferred also. For, the victory obtained at Hastings, 
not being a victory over the nation collectively, but only 
over the persori of Harold, the only right that the Conqueror 
could pretend to acquire thereby^ was the right 
^ erown of Ertghmdy not to alter the nature of^the 
government And* therefore, as the English laws still 
remained in force, be toast necessarily take the crown 
subject to those laws, and with all ^.ts inherent properties, 
the first and principal of which was its descendibility. Here 
then we piust drop our race of Saxon kings, at least for a 
while, and derive our descents from William the Conqueror, 
as from a new stock, who acquired by right of war (such 
as it is, yet still the dernier ressort of kings) a strong and 
undisputed title to the inheritable crown of England. 

Accordingly it descended from him to his sons William 
IL and Henry 1. Robert, it must be owned, bis cddest 
son, was kept out of possession by the arts and violence of 
fais brethren ; who perhaps m%ht proceed upon a notion, 
which prevailed for some time in the law of descents, 
though never adopted as the ririe of public succession, that 
when the eldest son was already provided for, as Rol>ert 
was constituted duke of Normandy by bis father’s will, in 
such a case the next brother was entitled to ei^^oy the ivst 
of their father’s inheritance. But, as he died without 
issue, Henry at last had a good title to the throne, what- 
ever he might have had at first. 

Stephen of Blois, who succeeded him, was indeed the 
igrandson of the conqueror by Adelicia his daughter, and 
claimed the throne by a feeble kind of hereditary right; 
not as being the nearest of the male fine, but as the nearest 
male of the blood royal, excepting his elder brother Theo- 
bald, who was earl of Blois, and therefore seems to have 
waved, as he certainly never insisted on, so troublesome 
and precarious a claim. The red righ)b was in the empress 
Matilda or Maud the daughter of Henry I.; the rule of^ 
succession being, where women are admitted at all, that the^ 
daughter of a sou shall be preferred to the son of a 
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^daught^r. So that Stephen was little better than a mere 
usurper ; and therefore he rather chose to rely on a title by 
election, while the empress Maud did not fail to assert her 
hereditary right by the sword ; which dispute was attended 
with ranous success, pnd ended at last in the compromise 
made at Wallingford, that Stephen should keep the crown, 
but that Henry the son of Maud should succeed him ; as 
he afterwards accordingly did« 

Henry, the second of that name, was, ^ext after bis 

S ‘ ■ Matilda, the undoubted heir of William the con- 
•jlaut he had also another connection in blood, which 
endeared him still farther to the English. He was lineally 
descended from Edmund Ironside, the last of the Saxon 
race of hereditary kings. For Edward the outlaw, the son 
of Edmund Ironside, had, besides Edgar Atheling, who died 
without issue, a daughter Margaret, who was |narried to 
Malcolm king of Scotland; and in her the Saxon here- 
ditary right resided. By Malcolm she had several children, 
and among the rest Matilda the wife of Henry 1. who by 
him ha<l the empress Maud the mother of Henry II. 
Upon which account, the Saxon line is in our histories fre- 
quently said to have bean restored in his person : though 
in reality that right subsisted in the sons of Malcolm by 
queen Margaret; king HenVy's best title being as heir to 
the conqueror. , 

From Henry II. the crown descended to his eldeskson 
Richard 1., who dying childless, the right vested in his 
nephew Arthur the son of Geoffrey his next brother ; but 
Jehn, the youngest son of king Henry, seized the throne ; 
claiming, as appears from hie charters, the crown by here- 
ditary right : that is to say, that he was next of kin to the 
deceased king, being his surviving brother t whereas Arthur 
was removed one degree farther, being his brotber*8 son, 
though by right of representation he stood in the place of 
bis father Geoffrey. And however flitasy this title, and 
those of William Rufus and Stephen of Blois, may appear 
at this distance to us, after the law of d&cents hath been 
now settled for so many centuries, they were sufficient to 
puzzle the understandings of our brave, but unlettered 
ancestors. Nor indeed can we wonder at the number of 
.4)aftizans who espoused the pretensions of king John in 
particular ; since, even in the reign of his father king 
Henry 11. it was a point undetermined, whether, eten in 
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ftommon inheritaiu^es, the child of aa elder brother should 
succeed to the land in right of representation, or the 
younger surviving brother in right of proximity of blood. 
Nor is it to this day decided in the collateral succession 
to the fiefs of the empire, whether the order of the stocks, 
or the proximity of the degree, sliall take placV. However, 
on the death of Arthur and his sister Eleanor without 
issue, a clear and indisputable title vested in Henry III. the 
son of John : jPLud from him to Richard the second, a suc- 
cession of six generations, the crown descended in the tru e 
hereditary hne. Hnder one of which race of prhi^tnSe 
find it declared in parliament, that the law of the crown 
of England is, and always hath been, that the children of 
the king of England, whether borii in England or else- 
where, ought to bear the inberitence after the death of their 
ancestors. , Which law our sovereign lord the king, the 
prelates, earls, and barons, and other great men, together 
with all the commons in parliament assembled, do approve 
and affirm for ever/’ 

Upon Richard the second’s resignation of the crown, he 
having no children, the right resulted to the issue of his 
grandfiitber Edward 111. That king had many children 
besides bis eldest Edward the Black Prince of Wales, the 
mher of Richard 11. ; but tobvoid confusion 1 shall only 
mention three ; Wiliam bis second son, who died witlmut 
issue; Lionel, duke of Clareim, his third son; and John 
of Ciant, duke of Lancaster, his fourth. By the rules of 
succession therefore tbe posterity of Lionel duke of Ckoence 
were entitled to the throne upon the resignation of king 
Richard ; and had accordingly been declared by the king, 
many years before, the. presumptive heirs of the crown: 
which declatitioii was also confirmed in parliament. But 
Henry duke of Lancaster, the son of John of Gant, having 
then a large amy in the kingdom, the pretence of raising 
which was to recover his patrimony from the kiog^ and to 
redress the ^evaiices of the. subject, it was impossible for 
any other title ’to be asserted with any safety; and he 
became king under the titfo of Henry IV, But, as Rtr 
Matthew Hale remarks, though the people unjustly assisted 
Henry IV, in his usurpation of the crown, yet he was not 
admitted thereto, until he bad declared 4bat he daiined«H^ 
tolas a conqueror, which he very much inclined to do, but^ 

successor, descended by right line of the blood royal; as 
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. appears from the rolls of parliament in those times. And 
' in order to this, he set up a shew of two titles : the one 
upon the pretence of being: the first of the blood royal in 
the entire male line ; whereas the duke of Clarence left 
only one daughter jPhilippa; from which female branch, 
by a marriag^e with Edmond Mortimei^ earl of March, the 
bouse of York descended : the other, by reviving an ex- 
ploded rumour, first propagated by John of Gant, that 
Edmond earl of Lancaster, to whom Henr};’8 mother was 
heiress, was in reality thsb elder brother of king Edward 1., 
'his parents, on account of his personal deformity, 
had imposed him on the work! for tbe*younger ; and there*- 
fore Henry would be entitled to the crown, either as 
iHiccessor to Richard y., in case the entire male line, was 
allowed a preference to the female, or even prior to that 
unfortunate prince, if the crown could descend^ through a 
female, while an entire male line was existing* 

However, as in Edward the third's time we find the 
parliament approving and affirming the law of the crown, 
as before stated, so in the reign of Henry IV. they actually 
exerted their right of new«settling the succession to the 
crown. And this was done by the statute 7 Hen. IV. c. 2, 
whereby it is enacted, that the inheritance of the crown 
and resdms of England and franoe, and all other the king^s 
dominions, shall be set and remain in, the person of our 
sovereign lord the king, in the heirs of his body 
issuing;” and prince Henry is declared heir apparent to 
the crown, to hold to him and the heirs of his body issuing, 
with remainder to lord Thomas, lord John, and lord Hum- 
phrey, the king's sons, and the heirs of their bodies respec- 
tively : which is indeed nothing more than the law would 
have done before, provided Henry the Fourth had been a 
rightful king. It however serves to shew that it was then 
generally understood, that the king and parliament had , a 
right to aew^model and regulate the .succession to the 
crowii : and we may aba observe, with* what caution and 
delicacy the parliament then avoided declaring any senti- 
ment of Henry's original title. However sir Edward Goke 
more than once expt^essly declares, that, at the time of 
passing this act, the right of the crown wee in the descent 
irom Philippa, daughter and heir of Lionel duke of Oarenee. 

Nevertheless the crown descended reguhir)y from Henry 
IV. .to his son and grandson Henry V. and VL ; in the 
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latter of whose reigns the house of York asserted their doi^^ 
mant title ; and, after einbrutng the kingdom in blood and 
confusion for seven years together, at last established it in 
the person of Edward IV. At his accession to the throne, 
after a breach of the succession, thft continued for three 
descents and above threescore years, the distinction of a 
king de jure and a king de facto began to be first taken, 
in order to Indemnify such as had submitted to the late 
establishment, and to provide for the peace of the kingdom 
by confirming all honours conferred, and all ads done, ^ 
those who were ncAr called the usurpers, not tendihgToThe 
disherison of the rig^htful h^r. In statute 1 Edward IV. 
c. 1. the three Henries ibre styled, late kings of England 
in dede, and not of rygbt.** And, in all the charters which 
1 have met with of king Edward, wherever he has occasion 
to speak pf any of the line of Lancaster, he calls them 
“ nuper defacto^ et non dejurcy i^eges Anglue** 

Edward IV. left two sons and a daughter; the eldest of 
which sons, king Edward V., enjoyed the regal dignity for 
a very short time, and was then deposed by Richard his 
unnatural uncle, who immediately usurped the royal dignity; 
having previously insinuated to the populace a suspicion of 
bastardy In the children of Edward iV., to make a shew of 
some heredltarf title s after which he is generally believed 
to have murdered his two nephews, upon whose death the 
rigW- of the crown devolved to^heir sister Elizabeth. 

The tyrannical reign of king Richard HI, gave occasion 
to Henry earl of Richmond to assert bis title to the crown, 
a title the most remote and unaccountable th^t ever was 
set up, and which nothing could have given success to, but 
the universal detestation of the then usurper Richard, 
hor, besides that he daimed under a descent from John of 
Gant, whose title was now e:i^loded ; the claim, such as it 
was, was through John earl of Somerset, a bastard son, 
begottisn hf Jofan<of Gimt upon Catherine Swinford, It is 
true, ^at, hy anVit of parUament 20 Rich. II., this sOn 
was, with others, legitimated and made inheritable to all 
lands, offices, and dignities, as if he had been born in wed« 
lock ; but still with an express reserration of the crown, 
** excepta d^ni^ate regaliT 

Notwithstanding all this, immediately after the battle of. 
Bosworth«field, he assumed the regal dignity ; the right of 
the crown then being, as sir Edward Coke expressly decree, 
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^in Elizabeth, eldest daughter of Edward IV. : and his pos- 
session was established by parliament, holden the first year 
of his reign. In the act for which purpose, the parliament 
seems to have copied the caution of their predecessors in the 
reign of Henry IV. ; and therefore, as Ic^rd Bacon, the histo- 
rian of this reign, observes, carefully avoided any recognition 
of Henry VII.’s right, which indeed was none at all ; and 
the king would not have it by way of new law or ordinance, 
whereby a right might seem to be created and dSonferred upon 
hijn^and therefore a middle way was gather chosen, by 
way, as the noble historian expresses it, of establishment, 
and that under covert and indifferent words, that the 
inheritance of the crown should rest, remain, and abide in 
king Henry VII. and t\fQ heirs of his body thereby pro- 
viding for the future, and at the same time acknowledging 
his present possession ; but not determining either way, 
whether that possession was de jure or de facto merely. 
However, he soon after married Elizabeth of York, the 
undoubted heiress of the conqueror, and thereby gained, as 
sir Edward Coke declares, by much his best title to the 
crown. Whereupon the act made in his favour was so 
much disregarded, thatit*never was printed in our statute 
books. ^ 

Henry the Eighth, the issue of this marriage, succeeded 
to the crown by clear indis^j^ble her^itary right, and 
transmitted it to his three children in successive order. 
But in his reign we at several times 6nd the parliament 
busy in regulating the succession to the kingdom. And, 
firstt by statute 25 Henry VIII. e. 12, which recites the 
mischiefs which have and may ensue by disputed titles, 
because no perfect and substantial provision bath been 
made by law concerning the succession ; and then enacts, 
that the crown shall be entailed to his majesty, and the 
sons or heirs male of his body ; and in default of such sons 
to the lady Elizabeth, who is declared be the king's 
eldest issue female, in exclusion of the lady Mary, on 
account of her supposed illegitimacy by the divorce of her 
mother queen Catherine,, and to the lady Elizabeth’s heirs 
of her body ; and so on from issue female to issue female, 
and the heirs of their bodies, by course of inheritance 
•acQording to their ages, as the crown of England hath 
been accustomed and ought to go, in case where there be 
heirs female of the same ; and in default of issue female, 

G 
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then to the king's right heirs for ever. This aingh statute^ 
is an ample proof of all the four positions we at first set out 
with. 

But, upon the king’s divorce from Ann Boleyn, this 
statute was, With regard tp, the^^tVeroent of the crown, 
repealed by statute 28 wherein the Wy 

Elizabeth is*«l6o,.as 'Mhry, biietardi^etelit^ 

the crown ^settled on' tb^m||P^ildi^ hy 
Sey mouifrnd» hia"''futnpe^'t^^pPM^» in defect of 
dren, then With this ren|j||^^li>einainder, to sueh^^mns 
as the king by letters phlWt, or last will and tiSSfhiftent, 
should limit and appoint th^ same« A vast power; but 
notwithstanding, as it vfas regularly vested in him by the 
supreme legislative authority, it was therefore indisputably 
valid. But this power was never carried into execution ; 
for by statute 85 Hen. VIII. c. I. the king's two daughters 
are legitimated again, and the crown is limited to prince 
Edward by name, after that to the lady Mary, and then to 
the lady Elizabeth, and the heirs of their respective bodies ; 
which succession took effect accordingly, being indeed no 
other than the usual course of the law, with regard to the 
descent of the crown, « 

But lest there should remain ahy doubt in the minds of 
the peojdej through this jumble of acts for limiting the 
succession ; by statute 1 Mar. stat. 2. c. 1, queen Mary’s 
beseditary right to the thron'?' is acknowledged and recog- 
nised in these words : “ the crown of these realms is most 
lawfully, justly, and rightly descended and come to tha 
queen’s highness that now is, being the vei^y, true, «and 
undoubted heir and inheritrix thereof.'’ And again, upon 
the queen's marriage with Philip of Spain, in the statute, 
which settles the preliminaries of that match, the hereditary 
right to the crown is thus asserted and declared : as 
touching the right of the queen’s inheritance in the realm, 
and dominions of England, the children, whether male or 
female, shall succeed in them, according to the known laws, 
statutes, and customs of the same.” Which determination 
of the parliament, that the succession shall continue in the 
usual course, seems tacitly to imply a power of new models 
ling and altering it, in case the legislature bad thought . 
piH?per. ^ . 

On queen Elizabeth’s accession, her right is recognised 
in still stronger terms than her sister’s ; the parliament 
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Mi^cknowledging that the queen’s highness is, and in very 
deed and of most mere right ought to be, by the laws of 
God, and the laws and statutes of this realm, our most 
lawful and rightful sovereign, liege lady and queen ; and 
that her highness is rightly, lineally, and^lawfully descended 
and come of the blood royal of this realm of England ; in 
and to whose princely person, and to the heirs of her body 
lawfully to be begotten, after her, the imperial crown and 
dignity of this realm doth belong.” And in the same reign, 
by statute 13 Eliz. c. 1, w'e*dnd the right of parliament to 
direct the' succession of the crown asserted in the roost 
explicit words. “ If any persoh shall bold, affirm, or main- 
tain, that the common laws of this realm, not altered by 
parliament, ought not t<» direct the right of the crown of 
England ; or that the queen's majesty, with and by the 
authority of parliament, is not aide to make kws and 
statutes of sufficient force and validity, to limit and bind the 
crown of this realm, and the descent, limitation, inheritance, 
and government thereof; such person, so holding, affirming, 
or maintaining, shall, during the life of the queen, be guilty 
of high treason ; and after her decease shall be guilty of 
a misdemeanor, and forfeit^his goods and chattels.” 

On the death of queen Elizabeth, without issue, the 
line of Henry VIII. l^came extinct. It therefore bi^caine 
necessary to recur to the other issue ofc Henry VII. by 
Elizabeth of York his queen rlvLose eldest daughter Mfvs- 
garet having married James IV. king of Scotland, king 
James the sixth of Scotland, and of England the Hrst, was 
the lineal descendant from that alliance. So that in his 
person, as clearly as in Henry VIll,, centred all the claims 
of different competitors, from the conquest downwards, he 
being indisputably the lineal heir of the conqueror. And, 
what is still more remarkable, in his person also centred 
the right of the Saxon monarchs, which had been suspended 
from the conquest till his accession. For, us was formerly 
observed, Margaret, the sister of Edgar* i^theling, the 
daughter of Edward the mitlaw, and grand-daughter of 
king Edmond Ironside, was the person in whom the here- 
ditary right of the Saxon kings, supposing it not aliolished 
• by the conquest, resided. She married Malcolm king of 
Scotland ; and Henry II., by a descent from Matilda their 
daughter, is generally called the restorer of the Saxon line. 
l}ut it paust he remembered, that Malcolm, by his Saxoir 
G 2 
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queen, had sons as well as daup^hters ; and that the royal 
fauiily of Scotland, from that time downwards, were the 
offsprings of Malcolm and Margaret. Of this royal family, 
king .James the First was the direct lineal heir, and there- 
fore united in his ^rson every possiji)le claim, by hereditary 
right, to the English as well as Scottish throne, being the 
heir both of Egbert and William the Conqueror. 

i\nd it is no wonder that a prince of more learning than 
wisdom, wh# could deduce an hereditary title for more 
than eight hundred years, should easily be taught by the 
flatterers of the 'times, to believe there was something 
divine in this righf, and that the finger of Providence was 
visible in its preservation. Whereas, though a wise insti- 
tution, it was clearly a human institution ; and the right 
inherent in him no natural, but a positive right. And in 
this ainhno other light was it taken by the English parlia* 
ment ; who by statute 1 Jac. I. c. 1. did “recognize and 
acknowledge, that immediately upon the dissolution and 
decease of Elizabeth, late queen of England, the imperial 
crown thereof did by inherent birthright, and lawful and 
undoubted succession, descend and come to his most excel- 
lent majesty, as being lineally, justly, and lawfully, next 
and sole heir of the blood royal of this realm.*' Not a 
word here of any right immediately derived from heaven ; 
which, if it existed any where, must he sought for among^ 
the aborigines of the islaiiST* the ancient Britons; among 
wlioso princes indeed some have gone to search it for him^. 

But wild and absurd as the doctrine of divine right most 
undoubtedly is, it is still more astonishing, /hat when so 
many human hereditary rights had centered in this king, 
his son and heir, king Charles the first, should be told by 
those infamous judges w'ho pronounced his unparalleled 
sentence, that he was an elective prince ; elected by his 
people, and therefore accountable to them, in his own 
proper person, ior bis conduct. The confusion, instability, 
and madness, ^w^iich followed the fatal catastrophe of that 
pious and unfortunate prince, will be a standing -argument 
in favour of hereditary monarchy to all future ages ; as 
they proved at last to the then deluded people ; who in 

* Kli/abcth of York, mother of Margawt of Scotliuid, mras hoire^fi of 
the llou&c of Mortimer, which, by its desreiit from Gladys, sister of Llew- 
ollin ap Jorwerth the Great, had the true right to the princqMility pf Wales. 
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t order to recover that peace and happiness which for twenty 
years together they had lost, in a solemn parliamentary 
convention of the estates, restored the right heir of the 
crown. And in the proclamation for that purpose, which 
was drawn up and attended by both houses, they declared, 
“ that, according to their duty and allegiance, they did 
heartily, joyfully, and unanimously, acknowledge and pro- 
claim, that immediately upon the decease of our late sove- 
reign lord king Charles, the imperial crown ofi these realms 
did by inherent birthright,* and lawful and undoubted suc- 
cession, descend and come to his most excellent majesty, 
Charles the second, as being lineally, justly, and lawfully, 
next heir of the blood royal of this realm ; and thereunto 
they most humbly an4 faithfully did submit and oblige 
themselves, their heirs, and posterity for ever.” 

Thus I think it clearly appears, from the highest autho- 
rity this nation is acquainted with, that the crown of Eng- 
land hath ever been an hereditary crown ; though subject 
to limitations by parliament. The remainder of this 
chapter will consist principally of those instances, wherein 
the parliament has asserted or exercised this right of alter- 
ing and limiting the succession; a right which, we have 
seen, was before exercised and asserted in tlie reigns of 
Henry IV., Henry VII., Henry VIIL, queen Mary, and 
queen Elizabeth. • 

The first instance, in poitTTof time* is the famous bill 
OF EXCLUSION which raised such a ferment in the latter 
end of the reign of king Charles the second. It is well 
known tliat ihe purport of this bill was to have set aside 
the king’s brother and presumptive heir, the duke of York, 
from the succession, on the score of his being a papist : 
that it passed the house of commons, but was rejected by 
the lords ; the king having also declared before band, tiiat he 
never would be brought to consent to it. And from this 
transaction we may collect two things: l.*That the crown 
was universally acknowledged to be heredjtary; and the 
inheritance indefeasible unless by parliament : else it had 
been needless to prefer such a bill. 2. That the parlia- 
ment had a power to have defeated the inheritance : else 
such a bill had been ineffectual. The commons acknow- 
, ledged the hereditary right then subsisting ; and the lords 
did not dispute the power, but merely the propriety^ of 
M exclusion. However, as the bill took no effect, king 
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James the second succeeded to the throne of his ances<^ * 
tors ; and might have enjoyed it during the remainder of 
his life, but for his own infatuated conduct, which, with 
other concurring circumstances, brought on the revolution 
in 1688. ^ iL 

The true ground and principle upon which that memo- 
rable event proceeded, was an entirely new case in politics, 
which had never before happened in our history ; the ahdi* 
cation of the reigning monarch, and the vacancy of the 
throne thereupon. It was not a defeazance of the^tight 
of succession, and a new limitation of the crown, by the 
king and both liousles of parliament ; it was the act of the 
nation alone, upon a conviction that there was no king in 
being. For in a full assembly of Idie lords and commons, 
met in a convention upon the supposition of this vacancy, 
both houses came to this resolution : “ that king James 
the second having endeavoured to subvert the constitution 
of the kingdom, by breaking the original contract between 
king and people ; and, by the advice of Jesuits and other 
wdcked persons, having violated the fundamental law's ; and 
having withdrawn himself out of this kingdom ; has abdi- 
cated the government, and that the throne is thereby 
vacant.” Thus ended at once, by this sudden and unex- 
pected vacancy of the throne^ the old line of succession ; 
which, from the .conqiiest^ad lasted above six hundred 
ygi^rs, and, from the union oTttie heptarchy in king Egbert, 
almost nine hundred. The facts themselves thus appealed 
to, the king 8 endeavour to subvert the constitution by 
breaking the original contract, his violation qf the futida- 
inerital laws, and his withdrawing himself out of the king- 
dom, were evident and notorious ; and the consequences 
drawn from the facts, namely, that they amounted to an 
abdication of the government; which abdication did not 
affect the person of the king himself, but also all his 
heirs, ana rendered the throne absolutely and completely 
vacant, it belonged to our ancestors to determine. For 
whoever a question arises between the society at large and 
any magistrate vested with powers originally delegated by 
that society, it must be decided by the voice of the so- 
ciety itself; there is not upon earth any other tribunal to 
resort to. And that these consequences were fairly de- 
duced from these facts, our ancestors have solemnly deter- 
mined, in a full parliamentary convention representing the 
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whole society. The reasons upon which they decided muy 
be tbund at large in the parliamentary proceedings of the 
times ; and may he matter of instructive amusement for 
us to contemplate, as a speculative point of history. Rut 
care must be taken no^ to carry this inquiry farther, than 
merely for instruction or amusement. The idea, that the 
consciences of posterity were concerned in the rectitude of 
their ancestors’ decisions, gave birth to those dangerous 
political heresies, which so long distracted the state, but at 
length are all happily exianguished. I therefore rather 
chuse to consider this great political measure upon the 
solid footing of authority, tiiali to reasdii in its favour from 
its justice, moderation, and expedience ; because that might 
imply a right of dissewting or revolting from it, in case 
we should think it to have been unjust, oppressive, or inex- 
pedient. Whereas, our ancestors having most* indispu- 
tably a competent jurisdiction to decide this great and 
important question, and having in fact decided it, it is now 
became our duty at this distance of time to acquiesce in 
their determination ; being born under that establishment 
which was built upon this foundation, and obliged by every 
tie, religious as well as civil, to maintain it. 

Hut while we rest this fundamental transaction, in point 
of authority, upon grounds tiie least liable to cavil, we are 
bound both in justice and gn^itude to*add, that it was 
conducted with a temper arra moderation which naturBUy 
arose from its equity: that, however it might in some 
respects go beyond the letter of our ancient laws, the 
reamm of wjaich will more fully appear hereafter, it w^as 
agreeable to the spirit of our constitution, and the rights 
of human nature; and that though in other points, owing 
to the peculiar circumstances of things and persons, it was 
not altogether so perfect as might have been wished, yet 
from thence a new aera commenced, in which the bounds 
of prerogative and liberty have been better defined, the 
principles of government more thoroughly, examined and 
understood, and the rights of the subject more explicitly 
guarded by legal provisions, than in any other period of 
the English history. In particular it is worthy observation 
that the convention, in this their judgment, avoided with 
■ great wisdom the wild extremes into which the visionary 
theories of some zealous republicans would have led them. 
* They .held that this misconduct of king James amounted 
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to an endeavour to subvert the constitution; and not to an^ 
actual subversion, or total dissolution, of the government/ 
according to the principles of Mr. Locke, which would 
have reduced the society almost to a state of nature; would 
have levelled all distinctions of hop our, rank, offices, and 
property; would have annihilated the sovereign power, 
and in consequence have repealed all positive laws; and 
would have left the people at liberty to have erected a new 
system of st^te upon a new foundation of polity. They 
therefore very prudently voted* it to amount to no more 
than an ahdicathn of the gorernmenU and a conaequeni 
vaeancy of the throhe; wherry the government ume allowed 
to s fbsist, though the Executive magistrate was gmie, and 
the kingly office to remain^ though king James teas no 
longer king. And thus the constitution was kept entire ; 
which ujjion ev^ry sound principle of government must 
otherwise have fallen to pieces, had so principal and con- 
stituent a part as the royal authority been abolished, or 
even suspended. 

This single postulatum, the vacancy of the throne, being 
once established, the rest that was then done followed almost 
of course. For, if the throne be at any time vacant, which 
may happen by other means besides that of abdication, as if 
the blood royal should fail without any successor nj>pointed 
by parliament; if,,l say, a vacancy by any means whalsuever 
s^uld happen, the right ofthsposing of this vacancy seems 
naturally to result to the lords and commons, the trustees 
and representatives of the nation. For there are no other 
hands in which it can so properly be entrustej}; and there 
is a necessity of its being intrusted somewhere, else the 
%vhole frame of government must be dissolved and perish. 
The lords and cummons having therefore determined this 
main fundamental article, that there was a vacancy of the 
throne, they proceeded to fill up that vacancy in such 
manner as they fudged the most pmper. And this was 
done by their declaration of 12 February, 1688, in the 
following manlier: “that William and Mary, prince and 
princess of Orange, be, and be declared king and queen, to 
hold the crown and royal dignity during their lives, and the 
survivor of them; and that the sole and full exercise of 
the regal power be only in, and executed by, the said prince . 
of Orange, in the names of the said prince and princess, 
during their joint lives: and after their deceases the said. 
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crown and royal dignity to be to the heirs of the body of 
the said princess; and for default of such issue to the prin- 
cess Anne of Denmark and the heirs of her body ; and for 
default of such issue to the heirs of the body of the said 
prince of Orange.*’ j 

Perhaps, upon the principles befdre established, the 
convention might, if they pleased, have vested the regal 
dignity in a family entirely new, and strangers to the royal 
blood: but they were too well acquainted wi/h the beiielits 
of hereditary succosrsion, and the influence which it has by 
custom over the minds of the people, to*depart any further 
from the ancient line than •temporary necessity and self- 
preservation required. They therefore settled the crown, 
tirst on king William e^d queen Mary, king James's eldest 
daughter, for their joint lives; then on the survivor of 
them; and then on the issue of queen Mary; uqon failure 
of such issue, it was limited to the princess Anne, king 
Jutnos*s second daughter, and her issue ; and lastly, on 
iailure of that, to the issue of king W’illiam, who was the 
grandson of Charles the first, and nephew as well as son- 
in-law of king James the second, being the son of Mary 
his eldest sister. This settlement included all the protes- 
tant posterity of king Charles L, except such other issue 
as king James might at Q.nf time have, which was totally 
omitted, through fear of a popish succession. And this 
order of succession took elTe^'accordingly. 

These three princes, therefore, king William, queen 
Mary, and queen Anne, did not take the crown by lieredi- 
ta»y right descent, but by way of donation or purchase, 
as the lawyers call it: by which they mean any method of 
accjuinng an estate otherwise than by descent. The new 
settlement did not merely consist in excluding king James, 
and the person pretending to be prince of W'aJes, and then 
suffering the crow'n to descend in the old hereditary 
channel ; for the usual course of descent was in some in- 
stances broken through; and yet the coifvention still kept 
it in their eye, and paid a great, though nof total, regard to 
it. Let us see how the succession would have stood, if no 
abdication had happened, and king James had left no other 
issue than his two daughters queen Mary and queen Anne. 
It would have stood thus; queen Mary and her issue; 
queen Anne and her issue; king William and his issue, 
but we may remember, that queen Mary was only nomi- 
« S 
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nally queen, jointly with her husband kin^ William, who 
alone had the regfal power; and king^ William was person- 
ally preferred to queen Anne, though bis issue was postponed 
to hers. Clearly, therefore, these princes were successively 
in possession of the crow'n by a titlp different from the 
usual course of desreht. 

It was towards the end of king William’s reign, when all 
hopes of any surviving issue from any of these princes died 
wdth the duke pf Gloucester, that the king and parliament 
thought it necessary again to exert their power of limiting 
and appointing the Succession, in order to prevent another 
vacancy of the throne*; which must have ensued upon their 
death'., as no farther prolusion was made at the revolution, 
than for the issue of queen Mary, qjiieen Anne, and king 
William. The parliament had previously, by the statute 
of 1 W. 8t."2. c, 2. enacted, that every person who 
should be reconciled to, or hold communion with, the see 
of Rome, should profess the popish religion, or should 
marry a papist, should be excluded and for ev^r incapable 
to inherit, possess, or enjoy the crown ; and that in such 
case the people should be absolved from their allegiance, 
and the crown should descend to sjich persons, being pro- 
testants, as would have inherited the same, in case the 
person so reconciled, holding Communion, professing or 
marrying, were natyrally dead. To act, therefore, consist- 
ently with themselves, and same time pay as much 

regard to the old hereditary line as their former resolutions 
would admit, they turned their eyes on the princess Sophia, 
electress an<l duchess dowager of Hanover, the n^ost acco^i- 
plislied princess of her age*. For, upon the impending 
extinction of the protestant posterity of Charles the first, 
the old law of regal descent directed them to recur to the 
descendants of James the first; and the princess Sophia, 
being the youngest daughter of Elizabeth, queen of Bo- 
hemia, who was tl^e daughter of James the first, was the 
nearest of the anci^t blood royal, who was not incapacitated 
by professing tife popish religion. On her, therefore, and 
the heirs of her body, being protestants, the remainder of 

* Wandford, in hi? genealogical history* published a. d. 1677, speaking, 
p. 53o, of the, princesses Elizabeth, Louisa, and Sophia, daughters of the 
quocu of Bohcinia, says, tbe tlrst was reputed theraost learned, the secorfd 
tito greatest artist, and the last one of the most accomplished ladies in 
Europe, 
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the crown, expectant on the death of king William and 
queen Anne, without issue, was settled by statute 12 and 
13 W. 111. c. 2. And at t^ same time it was enacted, 
that whosoever should hereafter come to the possession of 
the crown, should join in the communion of the church of 
England, as by law established. 

This is the last limitation of the crown that has been 
made by parliament ; and these several actual limitations 
from the time of Henry IV. to the present, do clearly 
jirove the power of the king and parliament to new model 
or alter the succession. And indeed it j$ noiv again made 
highly penal to divSpute it; for hy the statute 6 Ann. c. 7, 
it is enacted that if any person n^liciously, advisedly, and 
directly, shall maintain, by writing or printing, that the 
kings of this realm, with the authority of parliament, are 
not able to make laws to bind the crown and the descent 
thereof, he shall be guilty of high treason ; or U he main- 
tain the same by only preaching, teaching, or advisedly 
speaking, he shall incur the penalties of a pramunire. 

The princess Sophia dying before queen Anne, the inhe- 
ritance thus limited descended on her son and heir king 
George the First; and, having on the death of the queen 
taken effect in his person, from him descended to his late 
majesty king George the Second ; and from him to his 
g^randson and heir, king George the Third 

Hence it is easy to colleQtf-Aat the title to the crown is 
at present hereditary, though not quite so absolutely ht?re- 
ditary as formerly; and the common stock or ancestor, 
fr^m whom the descent must be derived, is also different. 
Formerly fhe common stock was king Egbert ; then Wil- 
liam the Conqueror ; afterwards in James the First's time 
the two common stocks united, and so continued till the 
vacancy of the throne in 1688 : now it is the princess 
Sophia, in whom the inheritance was vested by the new 
king and parliament. Formerly the descent was absolute, 
and the crown went to the next heir without any restric- 
tion : but now upon the new settlement, the inheritance is 
conditional ; being limited to such heirs only, of the body 


* It can hardly be necessary to add that the crown has followed the same 
rules of descent iii the two instances which have occurred since the abo\e 
^P&ssage was written. 
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of the princess Sophia, as are protestant members of the 
church of Eng-lancl, and are married to none but protestants. 

And in tins due mcdiinn consists, I apprehend, the true 
constitutional notion of t he right of succession to the impe- 
rial crown of these kingdoms. The extremes between 
which it st(‘ers, are each of them Equally destructive of 
those ends for which societies were formed and are kept on 
foot. Where the niagistrute, upon every occasion, is elected 
hy the people, and may by the express provision of the 
laws he depos(fd, if not jmnished^ by his subjects, this may 
sound like the perjectiou of liberty, and look well enough 
when delineated on^ paper; Jmt in practice will be ever 
j)roductive of tumult, contention, and anarchy. And, on 
the other hand, divine indefeasible hereditary right, when 
coupled with the doctrine of unlimited passive obedience, is 
surely of all constitutions the most thoroughly slavish and 
dreadful. *But when such an hereditary right, as our laws 
have created and vested in the royal stock, is closely inter- 
woven with those liberties, which, we have seen in a former 
chapter, are equally the inheritance of the subject ; this 
union will form a constitution, in theory the most beautiful 
of any, in practice the most approved, and, I trust, in dura- 
tion the most permanent. It was the duty of an expounder 
of our law's to lay this constitutitm before the student in its 
true and genuine light : it is the duty of every good English- 
man to understand, 'to re ver(S>i4<4 defend it. 


QUESTIONS. ^ f. 

In what King of the West Saxons did the union of the Heptarchy 
take jdace ? 

On w’liat principle was founded the general acquiescence under 
the hereditary King of the West Saxons ? 

What was the state of the succession to the throne, between this 
King and Edpiuad Ircjiside— and how long was this period ? 

What happened tjp Edmund Ironside, and ensued on his death ? 

Who was Edward the Confessor, and how did he succeed to the 
throne ? 

How did Harold II. ? 

W^ho was Edgar Atheling ? 

On what pretext did W'^illiara the Conqueror claim the English 
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WaR William the Conqueror's or Harold^s the hotter title to the 
throne ? 

What was the constitutional eflfeet of the battle of Hastings ? 

Was William II. the rightful successor to his father ? 

Had Henry I. ever a good title to the throne How did he acquire 
it } ‘ » 

Did Stephen succeed rightly to the throne ? 

Which has the preference of succession, the son of a daughter, or 
the daughter of a son ? ^ 

What was Iletiry ll.’s title^to the throne ? 

llow is the Saxon line said to have been restored in the person of 
Henry II. ? . » 

By what right did Richard I. succeed to the throne, and who syic- 
ceeded him, and how ? ^ 

Had Henry 111. a strict title to the tlirone } 

How did the crown descend from Henry III. to lUclyird II. — and 
through how many generations ? 

Who succeeded to Richard TI., and under what circnniptances ' 
How did the Duke of Lancaster make out his title to the throne ? 
Did the Parliament in the reign of Henry IV. entirely new model 
the succession to the throne ? What was enacted ? Who succeeded 
lleiirylV. 

In whose reign did the house of York assert their right to the 
tlirone ? • 

W'as Edward IV. a York or a Lancaste r ? ^ 

What was the opinion of the SaihamhnFof Ed wa rd IV. couccrnjng 
the three lleiirys ? 

Whom dill Richard 111. succeed, and by whom was he succeeded? 
What w’as the nature of Henry VJI.’s title ? 

In whom ^as the strict right to the crown when Henry. VII. 
ascended the throne } 

In what point did the caution of Henry VII.’s parliament resemble 
that of Henry IV.’s 

Did Henry VU. ever acquire a better title to the throne than that 
under w liich he liad seized it } * 

1 lad Henry V I! I. a strict title to tin* throne ? * 

Were any attempts made in this King's reign to regulate the suc- 
cession ? And what occasioned them ? 

To whom did Henry VI 11. transmit his crown ? 

Whom did Elizabeth succeed, and by whom was she succeeded r 
.Had James 1. u valid title to the English crown ? 

Was there anything remarkable in the title of James I. ? State it. 
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What (lid the Judges of Charles I. rcx)resent to him to be the nature 
of his rights ? 

What great eonstitutional principle was asserted and solemnly 
recognised at the Restoration ? 

AVhat was the Bill of Exclusion ? What was its object, and did it 
attain that object ? 

What led to the Revolution of lf>88 ? 

W^hat kind of an abdication was that of Janies 11. ? 

On what princijjlcs did the nation act at that memorable period r 

Did the abdication of James II. lead to a destruction of the con. 
stitution, or to a mere 'Vacancy of the throne ? 

If the throne should aver become vacant, who must supply that 
vacaci^y? * 

How was it supplied in 1688 ? 

What was the settlement of the crown on that occasion ? 

Did VV'illi|^m, M&ry, and Anne take the crown by hereditary 
descent ? 

How would the succession have stood, had there been no abdica- 
tion, and James 11. had left no issue but Mary and Anne ? 

What led the nation to settle the crown upon the Princess Sophia, 
Electress and Duchess Dowager of Hanover ? 

What precaution^ were taken to secure a Protestant succession ? 

Is it lawful now publicly to deny the right of the King and Parlia- 
meut to new model or alter the suc6bssiun ? 

What was the last Imitation of the crown made by Parliament ? 

Qow did George I. succeed^^o^c throne ? 

What were the common stocks, or ancestors, from Egbert doi\iv- 
wards ? 

Who is now the common stock ? 

Is the descent now as absolutely hereditary as furmerJy ? 
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The first and most considerable branch of the king’s 
royal famil)% regarded by the laws of England, is the 
Qurf.n. • ♦ 

The queen of England is either* Queen Regent, Queen 
Consort, or Queen Dowager. The quern regenU regnant^ 
or mvereign., is she who holds the crown in her own right ; 
as the first, and perhaps the second queen Me/y, queen 
Elizabeth, and queen Anne; and such an one has the same 
powers, prerogatives, rights, dignities, and duties, as if she 
liad been a king. But the queen comort is the wife of the 
reigning king ; and she, by virtue of her marriage, is par- 
ticipant of divers prerogatives above other women. 

And, first, she is a public person, exempt and distinct 
from the king ; and not like other married women, so 
closely connected as to hafe lost nil legal or separate 
existence so long as the marria ge con ti n ue s . For the queen 
is of ability to purchase kndsTancT to convey them, jfo 
make leases, to grant copyholds, and do other acts of 
ownership, without the concurrence of her lord ; which no 
oth|>r married woman can do; a privilege as old as the 
Saxon aara. She is also capable of taking a grant from the 
king, which no other wife is from her husband ; and in this 
particular she agrees with the AugustUf or pmmma regina 
ronjtbx diri imperatoris oi the Roman laws ; who, according 
to Justinian, was equally capable of making a grant to, and 
receiving one from the emperor. The queen of England 
hath separate courts and offices distinct from the king’s, 
not only in matters of ceremony, but even of law ; and her 
attorney and solicitor general are entitled to a place within 
the bar of his majesty’s courts, together with the king’s 
jbounsel. She may likewise sue and be sued alone, withotit 
loining her husband. She may also have a separate 
Iroperty in goods as well as lands, and has a right to dispose 
If them by will. In short, she is in all legal proceedings 
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looked upon as a feme sole, and not as a feme covert, as 
a single, not as a married woman. For which the reason 
given hy sir Edward Coke is this : because the wisdom of 
the common law would not have the king, whose continual 
care and study is for the public, and epra ardua regni, to 
be troubled and disqhieted on account of his wife’s domestic 
affairs; and therefore it vests in the queen a power of 
transacting her own concerns, without the intervention of 
the king, as if, she was an unmarried woman. 

Though the queen is in all vespects a subject, yet, in 
point of the security of her life and person she is jnit on 
the same fooling with the king. It is equally treason, by 
the statute Edw. to compass or imagine the death 
of our lady the king's companion, a''' of the king himself ; 
and to violate or defile the queen consort, amounts to the 
same high^ crime ; as well in the person committing the 
fact, as the queen herself, if consenting. A law of Henry 
the eighth made it treason also for any woman, who wm 
not a virgin, to marry the king without informing him 
tliereof ; hut this law' was soon after repealed, it trespassing 
too strongly, as well on natural justice as female modesty. 
If, however, the queen be accused .of any species of treason, 
she shall, whether consort or dowager, be tried by the peters 
of parliament, as queen Ann Doleyti was in :28 Henry VIII. 

The husband o^f a^ queen regnant, as prince Cleorge of 
Denmark was to queen !K*nffe, is her subject; and may be 
guilty of high treason against her; hut, in the instance of 
conjugal infidelity, he is not subject to the same ]>enal 
restrictions. For which the reason seems to lx*, that, if 
a queen consort is unfaithful to the royal bed, ibis may 
debase or bastardise the heirs to the crown ; but no such 
danger can be consequent on the infidelity of the husband 
to a queen regnant. 

A Que^||po?ctf^cr is the widow of the king, and as such 
enjoys ip3|l|of the privileges belonging to Iier as qut‘(*n 
consort. Eiit it Is not high treason to conspire her death, 
nor to violate* her chastity, for the same reason as was 
before alleged, because the succession to the crown is not 
thereby endangered. Yet still, pro digfiitate regalia no 
man can marry a queen dowager without special licencelj 
from the king, on pain of forfeiting his lands and goodsJ 
This sir Edward Coke tells us was enacted in parliament in 
6 Henry VL, though the statute be not in print. But| 
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she, though an alien born, shall still be entitled to dower 
after the king's demise, which no other alien is. A queen 
dow’ager, when married again to a subject, doth not lose 
her regal dignity, as peeresses dowager do their peerage 
when they marry pummoners. For Catherine, queen 
dowager of Henry V., though she* married a private 
gentleman, Owen ap Meredith, ap Theodore, commonly 
called Owen Tudor; yet, by the name of Catherine queen 
of England, maintained an action against ^the bishop of 
Carlisle. And so the queqn dowager of Navarre, marrying 
with Edmond earl of Lancaster, brother to king EdwunI 
the first, maintained an action of dower, after the death of 
her second husband, by the name of queen of Navarre. 

The prince of Wale%, or heir apparent to the crown, and 
also his royal consort, and the princess royal, or eldest 
daughter of the king, are likewise peculiarly regarded by 
the laws. For, by statute 25 Edw. III., to compass or 
conspire the death of the former, or violate the chastity of 
either of the latter, are as much high treason as to con- 
spire the death of the king, or violate the chastity of the 
queen. And this upon the same reason, as was before 
given; because the prince of Wales is next in succession 
to the crown, and to violate his wife might taint the blood 
royal with bastardy : and th^ eldest daughter of the king 
is tflone inheritable to the crown, o n failu re of issue male, 
and therefore more respecUd laws than any of lier 

younger sisters ; insomuch that upon this, united with 
other (feodal) principles, w’hile our military tenures were 
in J*orce, the king might levy an aid for marrying his eldest 
daughter, and her only. The heir apparent to the crown 
is usually made prince of Wales mid earl of Chester, by 
special creation, and investiture; but being the king's 
eldest son, he is by inheritance duke of Cornwall, without 
any new creation. 

The younger sons and daughters of tjtie king, and other 
branches of the royal family, who are not in the Inaine- 
diate line of succession, were little farther Regarded by tbe 
ancient law, than to give them a certain degree of prece- 
dence before all peers and public officers, as well ecclesias- 
I tical as temporal. This is done by the statute 31 Henry 
’^VIIL, c. 10., which enacts, that no person, except the 
king's children, shall presume to sit or have place at the 
fside^of the cloth of estate in the parliament chamber; and 
that certain treat officers therein named shall have nrece* 
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dence above all dukes, except only such as shall happen to 
be the king*s son, brother, uncle, nephew (which sir Ed- 
wanl Coke explains to signify grandson or nvpos), or bro- 
ther’s or sister’s son. Therefore, after these degrees are 
past, peers, or others, of the blood-rof^al, are entitled to no 
place or precedence ‘except what belongs to them by their 
personal rank or dignity. 

In 1718, upon a question referred to all the judges b)^ 
king George,!., it was resolved by the opinion of ten 
against the other two, that the ‘education and care of all 
the king's grandchildren, while minors, did belong of right 
to his mdesty as king of this realm, even during their 
father’s life. But they d|l agreed, that the care and appro- 
bation of their marriages, when gro*Yn up, belonged to the 
king their grandfather. And the judges have more recently 
concurnidfin opinion, that this care and approbation ex- 
tended also to the presumptive heir of the crown ; though 
to what other branches of the royal family the same did 
extend, they did not find precisely determined. The most 
irequent instances of the crowm’s interposition go no far- 
ther than nephews and nieces ; but examples are not want- 
ing of its reaching to more distant collaterals. And now, 
by statute 12 Geo. III. c. 11., no descendant of the body 
of king Geo. IL, bther than the issue of princesses married 
into foreign fam ili^s.Js capable of contracting matrimdhy, 
without the previous consent of the king, signified under 
the great seal ; and any marriage contracted without such 
consent is void. Provided, that such of the said descend- 
ants, as are above the age of twenty-five, n^^y, aftes’ a 
twelvemonths’ notice, given to the king’s privy council, 
contract and solemniKo marriage without the consent of 
the crown ; unless both houses of parliament shall, l>efort? 
the expiration of the said year, expressly declare their dis- 
approbation of such intended marriage. And all persons 
solemniziji|g, assisting, or being present at, any such pro- 
hibited marriage, khall incur the penalties of the statute of 
praemunire. 


QUESTIONS. 

What is a Queen Regent ? A Queen Consort ? 

In what respects does the wife of the King differ from the wife ofl| 
subject ? 
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Wliat reason does Lord Coke give for the peculiar character and 
privileges possessed hy the Queen ? 

Is the Queen a subject ? 

How should a Queen be tried ? 

Was Queen»Aime marvied? 

What is a Queen Dovrager ? 

Is it high treason to conspire the death of a Queen Dowager ? 

Why ? 

Can a subject marry a Queen Dowager ? $ 

Was there ever an instance of this in English history ? 

Who is Prince of Wales? 

How does the law regard the T*rince of Wales, his Consort, and 
the King’s eldest daughter ? And the ganger sons and daughters of 
the King ? 

Wlio is entitled to the education and care of the King’s grand, 
children ? • 

What is the law concerning the marriage of the King's descend, 
ants. 
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In order to assist the king in the discharge of his duties, 
the maintenance of Ifis dignity^ and the exertion of his pre- 
roga ive, the law hath as^gned him a diversity of councils 
to advise with. #* 

1. The fir.'st of those is the high court of parliament, 
which has, been already treated at large. 

2. Secondly, the peers of the realm are by their birth 
hereditary counsellors of the crown, and may be called 
together by the king to impart their advice in all matters 
of importance to the realm, either in time of parliament, 
or, which hath been their principal use, when there is no 
parliament in being. 

Many instances of conventions of the peers to advise the 
king, are to ho found under ouV ancient nmnarchs ; though 
the formal met hod „ convok ing them had been, hy reason 

of^hemore regular meetings of ^larliament, so long left ofl*, 
that when king Charles I., in l(i40, issued out writs under 
the great seal to call a great council of all the peers of 
England to meet and attend his majesty at YoijJ:;, previr^us 
to the meeting of the long parliament, the earl of Claren- 
don mentions it us a new invention, not before heard of ; 
that is, as he explains himself, so old, that it had not hem 
practised in some hundreds of years. But, though there 
had not so long before been an instance, nor has there been 
any since, of assendding them in so solemn a manner, yet, 
in cases of emergency, our princes have at several times 
thought proper 1o call for, and consult as many of the no- 
bility as could easily be got together ; as was particularly 
the case with king James the Second, after the landing of 
the prince of Orange ; and with the prince of Orange him- ' 
*>elf, before be called that convention parliament, which ^ 
afterwards called him to the throne. 

Besides this general meeting, it is usually looked iy)on ^ 
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to be the rig:ht of each particular peer of the realm to de- 
mand an audience of the kin^, and to lay before him, with 
decency and respect, such matters as he shall judge of im- 
portance to the public weal. 

3. A third council belonging to the king, are, according 
to sir Edward Coke, his judges of the tourts of law, for law 
matters. 

4. But the principal council belonging to the king, is 
his privy council, which is generally called, j)y way of .emi- 
nence, ‘ the council.* Aiyl this, according to sir Edward 
Coke’s description of it, is a noble, hoAOiirable, and reve- 
rend assembly, of the king* and such as he wills to be his 
privy council, in the king’s court or palace. The king’s 
will is the sole constituent of a privy counsellor; and this 
also regulates their number, which of ancient time was 
tw elve, or thereabouts. Afterwards, it increased to so large a 
number, that it was found inconvenient for secrecy and des- 
patch ; and therefore king Charles the Second, in 1(579, limited 
it to thirty ; whereof fifteen were to be the principal oflicers 
of state, and those to be counsellors, virtute officii} and the 
other fifteen were composed of ten lords and five common- 
ers of the king’s choosii\g. But since that time the num- 
ber has been much augmented, and now continues in- 
definite. At the same tiind also the ancient office of lord 
president of the council was revived in the person of An- 
thony earl of Shaftc*sbury 4 an diiicer’^fliat, by the statute 
of 31 Hen. YlJl. c. 10. has precedence m»xt after the lord 
chancellor and the lord treasurer. 

^’rivy counsellors are made by the king’s nomination, 
without etlher patent or grant ; and, on taking the neces- 
sary oaths, they become immediately privy counsellors 
during the life of the king that chooses them, hut subject 
to removal at his discretion. 

As to the qualifications of members to sit at this board ; 
any natural-born subject of England is, capable of being a 
member of the privy council ; taking tlfe proper oaths for 
security of the government, and the tost fot security of the 
the church. But, in order to prevent any persons under 
foreign attachments from insinuating themselves into this 
important trust, as happened in the reign of king William 
.in many instances, it is enacted by the act of settlement, 
[that no person born out of the dominions of the crown of 
England, unless born of English parents, even though 
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naturalized by parliament, shall be capable of beings of the 
privy council. 

The duty of a privy counsellor appears from the oath 
of office, which consists of seven articles ; 1. To advise the 
king* according to the best of his cupning and discretion. 
2. To advise for the* kings honour and good of the public, 
without partiality through affection, love, meed, doubt, or 
dread. 3. To keep the king's counsel secret. 4. 'i'o avoid 
corrijption. 5. To help and strengthen the execution of 
that which shall be there resolyed. 6. To withstand all 
persons who would attempt the contrary. And lastly, in 
general, 7. To obsenie, keep, slid do all that a good and 
true counsellor ought to do to his sovereign lord. 

The power of the privy council to inquii'e into all 
offences against the government, and to commit the offen- 
ders to safe custody, in order to take their trial in some of 
the courts of law. But their jurisdiction herein is only to 
inquire, and not to punish; and the persons committed by 
them are entitled to their habeas corptLs by statute 16 Car. 

1. c. 10. as much as if committed by an ordinary justice of 
the peace. And, by the same statute, the court of star- 
chamber, and the court of requests^ both of which consisted 
of privy counsellors, were dissolved ; and it was declared 
illegal for them to take cognizance of any matter of pro- 
perty, belonging t o the s ubjects of this kingdom. But, in 
plantation or admiraTty CatlUbs, vidiich arise out of the juris- 
diction of this kingdom ; and in matters of lunacy or ideocy, 
being a special flower of the prerogative ; with regard to 
these, although they may eventually involve questions 
extensive property, the privy council continues to have 
cognizance, being the court of appeal in such cases ; or ra- 
ther, the appeal lies to the king^s majesty in council. When- 
ever also a question arises between two provinces in Ame- 
rica, or elsewhere, as concerning the extent of their charters 
and the like^be kifigin his council exercises original juris- 
diction thdiSn, upon the principles of feodul sovereignty. 
And so likewisd when any person claims an island or a 
province, in the nature of a feodal principality, by grant 
from the king or his ancestors, the determination of that 
right belongs to his majesty in council ; as was the case of j 
the earl of Derby, with regard to the Isle of Man, in the I 
reign of queen Elizabeth, and the earl of Cardigan and 1 
others, as representatives of the duke of Montague, with ’I 
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relation to the island of St. Vincent, in 1764. And from 
all the dominions of the crown, excepting Great Britain 
and Ireland, an appellate jurisdiction, in the last resort, is 
vested in the same tribunal ; which usually exercises its 
judicial authority in a committee of the privy council*, 
who hear the allegations and proofs, and make their report 
to his majesty in council, by vilM>m the judgment is finally 
given. 

The dissolution of the privy council depends upon the 
king's pleasure ; and he n^ay, whenever he thinks proper, 
discharge any particular member, or tho whole of it, and 
appoint another. By the common law^lso it was dissolved 
ipso facto by the king’s demise ; se deriving all its autho- 
rity from him. But nc^, to prevint the inconveniences of 
having no council in being at the accession of a new prince, 
it is enacted, by statute 6 Ann. c. 7, that the privy council 
shall continue for six months after the demise of the crown, 
unless sooner determined by the successor. 

Tliis jiulicial aiitliority is now exercised by tlie '‘^Judicial Committee 
of the Prii'y Cuvncil'^ Xha constitution and functions of whicli are defined 
by St. 3 & 4 W. 4. c. 41. 


QUESTIONS 

* 

What are the functions of the Peers of the Realm ? 

What was a ** Convention of Peers,” and when adoj)ted ? 

A\^at privilege have the Peers personally with reference to the 
King ? 

What is the Privy Council ? 

How is a Privy Counsellor appointed ? 

What are the qualifications of a Privy Counsellor ? 

What are his duties ? ** 

What kind of a jurisdiction is that of the Piivjr Council ? 

How is the Privy Council dissolved ? ^ 

What becomes of it, on a demise of the Crown ? 
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In consideration of the duties' incumbent on the kinjyby 
onrcons-titiition, his dignity and prerogative are established 
by the law of the land : it being a maxim in the law, that 
protection and subjectioi. are reciprocal. And these reci- 
procal duties are what, I apprehend, were meant by the 
convention in IG88, when they declared king James had 
broken the original contract between king and ]>eopIe. 
Whatever douhts might be formerly raised by weak and 
scrupulous minds about the existence of such an original 
contract, they must now entirely cease; especially with 
regard to every prince who hath reigned since the year 
1688 for to obviate all doubts and difficulties concerning 
this matter, it is expressly declaved by statute 12 and 13 
W. III. c 2, that the laws of England are the birthright 
of the people thereof; and all the kings and queens who 
shall ascend the pf this realm ought to administer 

th»t* government of the same according to the said laws ; 
and all their officers and ministers ought to serve theni 
respectively according to the same : and therefore all the 
laws and statutes of this realm, for securing the established 
religion, and the rights and liberties of the people thereof, 
and all other laws and statutes of the same now in force, 
are ratified and confirmed accordingly.” 

The terms of the original contract between king and 
people, I apprehend to be now couched in the Coronation 
Oath, which by Jthe statute 1 W. & M. stat. 1. c. 6. is to 
be administered to every king and queen, who shall succeed 
to the imperial crown of these realms, by one of the arch- 
bishops or bishops of the realm, in the presence of ail the 
people ; who on their parts do reciprocally take the oath of 
allegiance to the crown. This coronation oath is conceived! 
in the following terras : ' ^ 

“ T/ift archbhhop or hishop shall say. Will you solemnly 
' promise and sw’ear to govern the people of this kingdom of 
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England, and the dominions thereto belonging, according 
to the statutes in parliament agreed on, and the laws and 
customs of the same? — The king or queen sh&U 1 
i^ilemnly promise so to do. — Archbishop or bishop. Will 
you to your power cause law and justice, in mercy, to be 
executed in all your judgments? — King or queen. I will, 
— Archbishop or bishop. Will you to the utmost of your 
power maintain the laws of God, the true profession of the 
gospel, and the protestant reformed religion established by 
the law ? And will you (preserve unto the bishops and 
clergy of this realm, and to the churches committed to 
their charge, all such rights aAid privileges as by law do or 
shall appertain unto them, or any o^them ? — King or queen. 
All this I promise XxisAo.— After this the king or queeuy 
laying his or her hand upon the holy gospels, shall say. 
The things which 1 have here before promised ^ will per 
form and keep : so help me God : amf then shall kiss the 
bvuk:^ 


QUESTIONS. 

What are the reciprocal duties of the King and the People ? 

What is the original contract between them, and how was it defined 
iifter the ReTolotion, in the reign of William III. ? 

W’hat is the Coronation Oath ? 


H 



146 


THE KINO»S. PREROGATIVE. 


One of the principal bulwarks of civil liberty, or, in 
other words, of the British constitution, is the Imdtation of 
the kmg's prerogative by bounds so certain and notorious, 
that it is impossible should ever exceed them without 
the consent of the people, on thet^one hand ; or without, 
on the other, a violation of that original contract, which in 
all state&z impliedly, and in ours most expressly, subsists 
between the prince and the subject. 

By the word prerogative we usually understand that 
special pre-eminence, which, the king hath, over and above 
all other persons, and out of the ordinary course of the 
common law, in right of his regal dipity. 

The enormous weight of prerogative, if left t(» itself, as 
in arbitrary governments it is, spreads havoc and destruction 
among all the inferior movements ; but, when balanced 
and regulated, asjgith us, by its proper counterpoise, timely 
and judiciously applied, its operations are then equable and 
certain ; it invigorates the whole maabine, and enables 
every part to answer the end of its construction. 

Under every monarchical government, it is^ necessa^ to 
distinguish the prince from his subjects, not only by the 
outward pomp and decorations of majesty, but also by 
ascribing to him certain qualities, as inherent in his royal 
capacity, distinct from, and superior to, those of any other 
individual in the nation. For, though a philosophical 
mind will consider the royal person merely us one man 
appointed by jnutual consent to preside over many others, 
and will pey him that reverence and duty which the prin- 
ciples of society demand ; yet the mass of mankind will be 
apt to grow insolent and refractory, if taught to consider 
their prince as a man of no greater perfection than them- 
selves. The law therefore ascribes to the king, in his high 
olirical character, not only large powers and emoluments, 
vhich form his prerogative and revenue, but likewise certain 
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attributes of a great and transcendent nature ; by which the 
people are led to consider him in the light of a superior 
being, and to pay him that awful respect, which may enable 
him with greater ease to carry on the business of govern- 
ment. This is what i understand by the royal dignity, the 
several branches of which we shall now proceed to examine. 

I. And, first, the law ascribes to the king the attribute 
of sovereignty, or pre-eminence. His realm is declared to 
be an empire, and his crown to be imperial,* by many acts 
of parliament, particularly the statutes 24 Hen. VIII. c, 
12, and 23 Hen. VIH. c. 28 ; which 'at the' same time 
declare the king to be the ^preme Head of the realm in 
matters both civil and eccledasti^ftl, and, of consequence, 
inferior to no man uf>on earth, dependent on no man,, 
accountable to no man. Hence it is, that no suit or action 
can be brought against the king, even in civil matters, 
because no court can have jurisdiction over him. For all 
jurisdiction implies superiority of power : authority to try 
would be vain and idle, without an authority to redress ; 
and the sentence of a court would be contemptible, unless 
that court had power to command the execution of it : 
but who, says Finch, shaU command the king ? Hence it 
is, likewise, that, by law, the^ person of the king is sacred, 
even though the measures pursued in his reign be com- 
pletely tyrannical and arbitrary : for no jurisdiction upon 
earth has power to try him In a criminal way ; much leas 
to condemn him to punishment. If any foreign jurisdic- 
tion had this power, as was formerly claimed by the pope, 
the andepei^ence of the kingdom would be no more ; and, 
if such a power were vested in any domestic tribunal, there 
would soon be an end of the constitution, by destroying 
the free agency of one of the constituent parts of the 
sovereign legislative power. 

Are then, it may be asked, the subjects of England 
totally destitute of remedy, in case the crown should 
invade their rights, either by private injuries or public 
oppressions ? To this we may answer, that the law has 
provided a remedy in both cases- 

, And, first, as to private injuries: if any person has, in 
point of property, a just demand upon the king^ he mast 
petition him in his court of chancery, where his chancellor 
will administer right, as a matter of grace, thongh noil upon 
compulsion. And this is entirely consonant toirhatis laid 
H 2 
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down by tHe writers on natural iaw. A subject,” says 
PufFendorf, “ so long as he continues a subject, hath no 
way to oblige his prince to give him his due, when he 
refuses it, though no wise prince will ever refuse to stand 
to a lawful contract: and if the prkice gives the subject 
leave to enter an action against him, upon such contract, 
in his own courts, the action itself proceeds rather upon 
natural equity, than upon the municipal laws; for the 
end of such action is not to compel the prince to observe 
the contract, but to persuade •him.” And, as to per- 
sonal wrongs ; it* is well observed by Mr. Locke, “ the 
harm which the sdvereign £an do in his own person not 
being likely to happen dAeh, nor to extend itself far ; nor 
being able, by his single strength^ to subvert the laws, 
nor oppress the body of the people, should any prince 
have so much weakness and ill nature as to endeavour to 
do it — the incoD veniency, therefore, of some particular mis- 
chiefs, that may happen sometimes, when a heady prince 
cofUes to the throne, are well recompensed by the peace of 
the public and security of the government, in tbc person 
of the chief magistrate being thus set out of the reach of 
danger.” • 

Next, as to cases of ordinary public oppression, where 
the vitals of the constitution are not attacked, the iaw 
hath also assigned a remedy. For as a king cannot misuse 
bis power, without the advice *0f evil counsellors, and the 
assistance of wicked ministers, these men may be examined 
and punished. The constitution has therefore provided, 
by means of indictments, and parliamentary iippeachments, 
that no man Shall dare to assist the crown in' contradiction 
to the laws of the land. But it is, at the same time, a 
maxikti in those laws, that the king himself can do no 
wrong ; since it would be a great weakness and absurdity 
in any system of law, to define any possible wrong, 

, without any p i^edress. > 

The supp^ition of ktv is, that neither the king nor 
' either house of pariiament, collectively taken, is capable of 
doing any wrong ftitice, in suehoo^es, the laW feels iteelf 
incapably of fumshing any adequate remedy. For which 
reason, all bfq)fes8iona, v^ich may happen to spring from * 
IJUV branch of the sovereign power, must necessatily be* 
Vfc out of the venaii of any stated rule, or express legal pitjvi- 
Jiion : but^ if ever they unfortunately happen, the pnidence 
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of the times must provide new remedies upon new emer- 
gencies. 

Indeed, it is found, by experience, that whenever the 
unconstitutional oppression^, even of the sovereign power, 
advance with gigantis strides and threaten desolation to a 
state, mankind will not be reasoned out of the feelings of 
humanity ; nor will sacrifice their liberty' by a scrupulous 
adherence to those political maxims which were originally 
established to preserve it. And therefore, though the 
positive laws are silent, experience will furnish us with a 
very remarkable case, wherein nature aiAl reason prevailed. 
When king James the Second invaded the fundamental con- 
stitution of the realm, the conv^tion declared an abdica>- 
tion, whereby the thiwne was rendered vacant, which in- 
duced a new settlement of the crown. And so far as this 
precedent leads, and no farther, we may now be^llowed to 
lay down the law of redress against public oppression. If, 
therefore, any future prince should endeavour to subvert 
the constitution, by breaking the original contract between 
king and people, should viobte the fundamental laws, and 
should withdraw himself out of the kingdom ; we are now 
authorised to declare thal this conjunction of circumstances 
would amount to an abdication, and the throne would be 
thereby vacant. But it is &ot for us to say that any one 
or two of these ingredients would amoi^t to such a situa- 
tion ; for there our precedent would fail us. In these, 
therefore, or other circumstances, which a fertile imagina- 
tion may furnish, since both law and history are silent, it 
becomes u^ to be silent too ; leaving to future generations, 
whenever necessity and tl^e safety of the whole shall 
require it, the exertion of ^ose inherent, though latent, 
powers [of society, which no climate, no time, no constitu- 
tion, no contract, can ever destroy or diminish. 

II. Besides the attribute of sovereignty, the law also 
ascribes to the king, in his ppUiuml absolute per- 

fection. Th£ king mn no wrongs Which ancient and 
fundamental maxim is not to be understood as if every 
thing transacted by the government was of course just and 
, lawful: but means only two things. First, that whatever 
is exceptionable in the conduct of public affairs is not to be 
imputed to the king, nor is he answerable for it personhiTy 
to his people; tor this doctrine would totally destroy that 
constitutional independence of the crown, which is neees- 



150 


TH® king’s prerogative* 


sary for the balance of poi;irer in our free and active, and 
therefore compounded, constitution. And, secondly, it 
means that the prerogative of the crown extends not to do 
any injury; it is created for the benefit of the people, and 
therefore cannot be exerted to their prejudice. 

In the king also can be no stain or corruption of blood : 
for if the heir to the crown were attainted of treason, or 
felony, and afterwards the crown should descend to him, 
this would purge the attainder ip«o facto. And therefore 
when Henry Vll. who as earl ofJlichmond stood attainted, 
came to the crowrf, it was not thought necessary to pass an 
act of parliament to reverse this attainder ; because, as Lord 
Bacon in his history of tligit prince infiirms us, it was agreed 
that the assumption of '.the crown liad at once purged all 
attainders. Neither can the king, in judgment of law, as 
king, eve^be a fiiinor or under age; and thereibre his royal 
grants and assents to acts of parliament ate good, though 
he has not in his natutal capacity attained the legal age of 
twenty «one. It hath indeed been usually thought prudent, 
when the heir apparent has been very young, to appoint a 
protector, guardian, or regent*, for a limited time : but the 
very necessity of such extraordinary provision is sufficient 
to demonstrate the truth of that maxim of common law, 
that in the king is no minority; and therefore he hath no 
legal guardian, ^ 

jn. A third attribute of theking^s majesty is his perpe- 
tuity. The law ascribes to him, in his political capacity, 
an absolute immortality. The king never dies* Henry, 
Edward, or George, may die; but “the kino” survives 
them all. For immediisitely upon the decease o?^ the reign* 
ing prince in his natural capacity^ his kingship or imperial 
dignity^ by act of law, without any interregnum or interval, 
is Vested at once in his heir; who is> eo instantly king to all 
intents and purposes. 

We are next to consider those branches of the royal 
preroga|y|BvM invest thus oiu: sovereign lord, thus all 
perfect ffiRmmortsl in his kingly capacity, with a number 

♦The regency ef this hingdem', in'cMveir ininetity upen the demige qf 
hh present JUoitl Orocioue Majesty, S§ provided for by stat. 1 WilL IV. ' 
€. by which die gbvernaieatt fdU eptimsted to her myal lughnesB the 
Dnohess of Kent, itf the crown should devolve u]^n the Frindess Alea;- 

ftndHait Victoria , during her itainotity; The oiajority of the princess fs 
fixed at eighteen,' ' ' ' ■ '■ ' *•'' ' > ^ ' 
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of authorities and powers ; in the exertion whereof consists 
the executive part of g^overnment. This is wiself placed 
in a single hand by the British constitution, for the sake of 
unanimity, strength, and despatch. Were it placed in many 
hands, it would be subject to many wills : many wills, if 
disunited and drawing different ways, create weakness in a 
government; and to unite those several wills, and to reduce 
them to one, is a work of . more time and delay than the 
exigencies of state will afford. The king of England is 
not only the chief,, but, ^ properly, the sole, magistrate 
of the nation ; all others acting by commission from, and 
in due subordination to, him^ in like planner as, upon the 
great revolution of the Roman sta^e, dl tjie powers of the 
ancient magistracy of^he commonwealth were concentred 
in the new emperor: so that, as Gravina expresses it, 

^U9 unius .pfrsona veteris rmpublicm vis atque majestas 
per mmulatas magisiratuum potestates ^xprimibatur^' 

In the exertion of those prerogatives, which the law has 
given him, the king is irresistible and absolute, according 
to the forms of the constitution^ And yet, if the con- 
sequence of that exertion be manifestly to the grievance or 
dishonour of the kingdom, the . parliament will call his 
advisers to a just and severe account. For prerogative con- 
sisting (as Mr. Locke has^well defined it) in the dis- 
cretionary power of acting for the public good, where the 
positive laws are silent, if that discretionary power be 
abused to the public detriment, such prerogative is exerfed 
in an unconstitutional manner. Thus a king may make a 
treaty with a foreign state, which, shall irrevocably bind the 
nation ; affl yet when .such treaties have been judged per- 
nicious, impeachments have pursued those ministers, by 
whose agency or advice they were conolnded. 

With regard to foreign concerns, kmg is the defe- 
gate or representative ^ his people* It is impossible that 
the individuals of a state, in their collective capacity, can 
transact the affairs of that state with another community 
equally ^numerous, as themselves* IJnaramity must be 
wanting to their measures, and strength to the execution of 
^ their counsels, in the kinj^ therefore, as in a centre, all the 
* rays of his people are united, and form by that union a con- 
sistency, splendour, and power, that make him feared and 
respe<}ted by foreign potentates ; who wuuld scruple to enter 
into any engagement, that must afterwards he revised and 
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ratified by a popular assembly, Wliat is done by the royal 
authority, with regard to foreign powers, is the act of a 
whole nation : what is done without the king’s concurrence 
is the act only of private men. 

The king, therefore, considered as the representative of his 
people, has the sole power of sending ambassadors to foreign 
states, and receiving ambassadors at home. The rights, 
the powers, the duties, and the privileges of ambassadors are 
(determined by^ the law of nature and nations, and not by 
any municipal constitutions. I^r, as they represent the 
persons of their respective masters, who owe no subjection 
to any laws but thoas of theif own country, their actions 
are '•tot subject liP the o^trnu) of the private law of that 
state wherein they are appointed to reside. He that is 
subject to the coercion of laws is necessarily dependent on 
that power^ by whom those laws were made : but an am has-' 
sador ought to be independent of every power, except that, 
by which he is sent ; and of consequence ought not to be 
subject to the mere municipal laws of that nation wherein 
be is to exercise bis functions. If be grossly ofifends, 
or makes an ill use of his character, he may be sent home 
and accused before his master, whp is bc^und either to do 
justice upon him, or avow himself the accomplice of his 
crimes. It is also the king's pVerogative to make treaika^ 
Uaguea% and alUm^asy with foreign states and princes. For 
it |s by the law of nations essential to the gc^ness of a 
league, that it be made by the sovereign power ; and then 
it is binding upon the whde community : and in England 
the sovereign power, qmad Acc, is vested in the person ^.of 
the king. Whatever contracts, therefore, he engages in, 
no other power in the kingdom can legally delay, resist, or 
annul. And yet. Jest tUs plenitude of authority should be 
abused to the detriment of the public, the constitution, as 
was hinted before, bath here interposed a check, by the 
means of parliametttary impeachment, for the pnnisiiment 
of any 8Ui|||ynid|ers as from critpinal motives advise or 
conclude an^riaty, which shall afterwards he judged to 
derogate from the honmir and interest of the nation. 

Upon the same principle the king has also the sole 
™(^ihg war and peace. P'or it is held by 
on tie laWGf natu^^ and nations, that the 
W making war, which by nature subsisted In every 
vidual, is given up by all private persons that enter 
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into society, and is vested in tbesorer^ign power: and 
this right is given up, not only by individuals, hut even by 
the entire body of people, that are under the dominion of 
a sovereign. And wherever the right resides of beginning 
a national war, there also must reside the right of ending 
it, or the power of making peace. And the same check of 
parliamentary impeachment, for improper or inglorious 
conduct, in beginning, conducting, or concluding, a national 
war, is in general sufficient to restrain the ministers of the 
crown from a wanton or •injurious exertion of this great 
prerogative 

Upon exactly the same Reason stcmds the prerogative 
of granting safe^conductsy withcflt which, by the law of 
nations, no member o^one society has a right to intrude- 
into another. And therefore Puffendorf very justly 
resolves, that it is left in the power of all states to take 
such measures about the admission of strangers, as they 
think convenient ; those being ever excepted who are driven 
on the coast by necessity, or by any cause that deserves 
pity or compassion. Great tenderness is shewn by our 
laws, not only to foreigners in distress, as will appear when 
we come to speak of shipwrecks, but with regard also 
to the admission of strahgprs who come spontaneously. 
For, 80 long as tlieir nation continues at peace with ours, 
and they themselves behave peaceably, they are under the 
king’s protection ; though liable to be Sent home, whenever 
the king sees occasion. 

These are the principal prerogatives of the king respecting 
thi» natioi|^ intercourse with foreign nations ; in all of 
which he is considered as the delegate or representative Of 
his people. But in domestic affairs he is considered in a 
great variety of characters, and from thence there arises an 
abundant number of other prerogatives. 

L First, he is a comtitnmt part of ike eupteine' 
lative power; and, as such, ha has tfee^ prerogative of 
rejecting such provisions in parliament ,as he judges 
improper to be passed. 

II. The king is considered, rn the next places as the 
generalissimo, or the first id'tke miUtdry cotnmimdy wiihin 
ike kingdom. The great end of society is to protect the 
weaikness of individuals by the united strength of the com- 
and the principal use of government is to direct 
that united strength in the best and most effeotual manner. 
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to answer the end proposed. Monarchical government is 
allowed to be the fittest of any for this purpose ; it folio ws, 
therefore, from the very end of its institution, that in a 
monarchy the military power must be trusted in the hands 
of the prince; ♦ 

In this capacity, therefore, of general of the kingdom, 
the king has the sole power of raising and regulating fleets 
and armies. 

IIL Another capacity in which the king is considered in 
domestic aflairs, is as the fountain of justice and general 
conservator of the* peace of the kingdom. By the fountain 
of justice the law does not fliean the author or original, 
but only the distributorff Justice is not derived from the 
.king as from bis free gift ; but h«s is the steward of the 
public to dispense it to whom it is due. He is, not the 
spring, but the reservoir;, from whence right and equity are 
conducted, by a thousand channels, to every individual. 
The original power of judicature, by the fundamental prin- 
ciples of society, is lodged' in the society at large ; but, as it 
would be impracticable to render complete justice to every 
individual, by the pedple in their collective capacity, there- 
fore every nation has committed that power to certain 
select magistrates, who with more ease and expedition can 
hear and determine complaints ; and in England this au- 
thority has immamorially been exercised by the king or 
his substitutes.^ He, therefore, has alone the right of erect- 
ing courts of judicature : for though the constitution of 
the kingdom hath entrusted him with the whole executive 
power of the laws, it is impossible, as well as iraprqper, 
that he should personally carry into execution this great 
and extensive trust: it is consequently necessary that 
courts should be erected, to assist him in executing this 
power; and equally necessary^ that, if erected, they 
should be erected by his auth^ty«> 4.ud hence it. is, 
that all jurisdictions of courts are either mediately or 
immediately j^etived from the crown, their proceedings 
run generally m the king's name, they pass under his aed, 
and are executed by his officers. 

It is probable, and almost certain^ that in very early 
times, before our oonstiiution arrived at its full perfection,' 
our kings in pemon often heaid and determined causes , 
between party and party. But at present, by the long and 
uniform usaj^ of many ages, our kings have delegated their . 
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whole judicial power to the judges of their several courts ; 
which are the grand depositories of the fundamental laws 
of the kingdom, and have gained a known and stated juris- 
diction, regulated by certain and established rules, which 
the crown itself cannot now alter but by act of parliament. 
And, in order to maintain both the dignity* and indepen- 
dence of the judges in the superior courts, it is enacted by 
the statute 13 W. III. c. 2. that their commissions shall 
be mi^e, not as formerly, durante bene pJmi^Oy but quarn- 
diu bene se gesserinty and their salaries ascertained and 
established; but that it may: he lawfnl to remove them on 
the address oi both houses j^rliament And now, by 
the noble improvements of thaf law in the statute of 
Geo. 111. c. 23, enactod at the earnest recommendation of 
the king himself from the throne, the judges are continuea 
in their offices during their good behaviour, notwithstand- 
ing any demise of the crown, which was formerly held 
immediately to vacate their seats^ and their full salaries are 
absolutely secured to them during ^tbe continuance of their 
commissions ; his majesty having been pleased to declare, 
that he looked upon the independence and uprightness 
of the judges, as essential to the impartial administration 
of justice ; as one of the best securities of the rights and 
liberties of his subjects; and as most conducive to the 
honour of the crown.” ^ 

In criminal proceedings,* or prosecutions for offences, «it 
would still he a higher absurdity, if the king personally sat 
in judgment; because, in regard to these, he appears in 
anther c^)acity, that of prosecutor. All offences are 
either against the king's peace, or his crown and dignity ; 
and are so laid in every indictment. For though in their 
consequences they generally seem, except in the case of 
treason, and a very hw others,, to be rather offences against 
the kingdom than the king; yet, as the public, which is an 
invisible body, has delega^ nXL its power and rights, with 
regard to the execution of the laWs, tp one visible magis* 
Crate, all affronts to that^ power, and breach es*of those rights^ 
are immediately offences agmnst him, to whom they are so 
, delegated by that public*: He is therefore the proper person 
to prosecute for all public offences^ and breaches of the 
peace, being the person injured in the eye of the law. And 
this notion was carried so far, intbe»o}d gothic constitution, 
whetein the king was bound by his coronation oath to 
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conserve the peace, that in case of any forcible injury 
offered to the person of a fellow subject, the offender was 
accused of a kind of peijury, in having violated the king’s 
coronation oath; dicehaiur fregisse juramentum regis 
juraium. And hence also arises another branch of the 
prerogative, tl^it of pardoning offences; for it is reasonable, 
that he only who is injured should have the power of for- 
giving. Prosecutions and pardons are here mentioned in 
this cursory manner, only to shew the ccmetitutional grounds 
of this power of the crown, and how regularly connected all 
the links are in this vast chain of prerogative. 

In this distinct and separate existence of the judicial 
power in a peculiar bo% of men, nominated indeed, but 
not removable at pleasure, by the cnawn, consists one main 
preservative of the public liberty; which cannot subsist 
long in ajpy state, unless the administration of common 
justice be in some degree separated both from the legisla- 
tive and also from the executive power* Were it joined 
with the legislative, the life, liberty, and property of the 
subject would be in the hands of arbitrary judges, whose 
decisions would be then regnl&ted only by their own 
opinions, and not by any fundamental principles of law, 
which, though legislators may depart from, yet judges are 
bound to observe. Were it jmned with the executive, this 
union might soon^be an over-balance for the legislative, 

,A consequence of this prerogative is the legal ubiquity 
of the king. His majesty, in the eye of the law, is always 
present in all his courts, though he cannot personally dis- 
tribute justice. His judges are the mirror by which Jibe 
king 8 image is rejected. Jt is the regal and not 
the royal person, that in always present in the courts 
always ready to undertake prosecutions, or pronounce 
judgment, for the benefit and protection of the subject. 
And from this ubiquity it follows, that the king can never 
be nonsuited;, for % nonsuit is the desertion of the suit or 
action by the nod -appearance of the plaintiff in c6urt. For 
the same reasoh also, in the forms of legal proceedings the 
king is not said to appear by his attorney, as other men do, 
for, in contenc^lation of law, be is always present in court- , 
V . The king h likewise tke fountain qf honour, ofe^e, 
and of privilege and this in a different sense from that 
wherein he is styled the fountain of justice ; for here he is 
really the parent of them. It is impossible that govern- 
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ment can be maintained without a due subordination of 
rank ; that the people may know and distinguish such as 
are set over them, in order to yield them their due respect 
and obedience ; and also that the officers themselves, being 
encouraged by emulation and the hopes of superiority, may 
the better discharge their functions ; and the law supposes 
\that no one can be so good a judge of their several merits 
and services, as the king himself who employs them. It 
has therefore intrusted with him the sole power of con- 
ferring dignities and honours, in confidence that he will 
bestow them upon none but such as deServe them. And 
therefore all degrees of nobtlity, of knighthood, and other 
titles, are received by immediatf grant from the crown : 
either expressed in writing, by writs or letters patent, as 
the creations of peers and baronets; or by corporeal inves- 
titure, as in the creation of a simple knight. * 

V. Aft money is the medium of commerde, it is the king s 
prerogative, as the arbiter qf domestic commerce^ to give it 
authority or make it current. 

The coining of money is in all states the act of the sove- 
reign pouer; and the stam|iing thereof is the unquestion- 
able prerogative of the crown. 

The denomination, or value for which the coin is to pass 
current, is likewise in the trCast of the king ; and if any 
uniiftual pieces are coined, that value nq^st be ascertained 
by proclamation* The king may also, by his proclamation, 
legitimate foreign coin, and make it current here ; declaring 
at what value it shall be taken in payments. He may also 
stsany timp decry, or cry down, any coin of the kingdom, 
and make it no longer current. 

The king is, lastl^^ considered by the laws of England 
as the head and supreme governor of the national church. 

To enter into the reasons upon which this prerogative is 
founded is matter rather of divinity than of law* I shall 
therefore only observe, that by 6tatute«2$ Hen. VIII. c. 1, 
reciting that the’ kingV majesty, justly and rightfully, is, and 
ought to be, the supreOne head of the chumh of England ; 
and so had been recognised by the clergy of this kingdom 
in their convocation, it is enacted, that the king shall be 
reputed the only supreme head on earth of the church of 
England. And another statute to the same purport was 
made, 1 Eliz. c>i 1. - * 

In virtue of this authority the king convenes^ prorogues 
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restrains^ regalates, and dissolves all ecclesiastical synods 
or convocations. 

The convocation^ or ecclesiastical synod, in England, 
differs considerably in its constitution fmm the synods of 
other Christian kingdoms: those consisting wholly of 
bishops ; whereas, with us, the convocation is the miniature 
of a parliament, wherein the archbishop presides with regal 
state ; the upper house of bishops represents the house of 
lords ; and the lower house, composed of representatives of 
the several dioceses at large, andiof each particular chapter 
therein, resembles* the bouse of commons with its knights 
of the shire and burgesses. This constitution is said to be 
owing to the policy of Edward I; ; who thereby, at one and 
the same time, let in lib e inferior clecgy, to the privileges of 
"iorming ecclesiastical canons, which before they had not, 
and also ir^troduced a method of taxing ecclesiastical bene- 
fices, by consent '^f convocation. 

From this prerogative also, of being the head of the 
church, arises the kings right of nomination to vacant 
bishoprics, and certain other ecclesiastical preferments ; 
which will be more properly considered when we come to 
treat of the clergy. 1 shall only Jbere observe, tbut this is 
now done in consequence of the statute 25 Hen. VI II. c. 20. 

As head of the church, the*king is likewise the dernier 
resort jn all eccles^stical causes ; an appeal lying ultimately 
to^him in chancery from the sentence of every ecclesiastical 
judge. 


QUESTIONS. 

What is the King’s Prerogative? 

What is meant by the limitation of it ? 

What do you understand by The Royat Dignity 9 

Is the king Supreme Head, in matters both ecclesiastical and civil ? 

Can any action of suit be brought against the Kiug ? Why ? 

If the King’s dbnduct were tyraunicaV is his person nevertheless 
sacred ? 

If a subject has a demand against the King in respect of property, 
has he any way of enforcing it ? 

What do you mean by the phrase ThO King can do no wrong 9 ** 
What is the responsibility of the King’s Ministers ? 

Can there be any stain or corruption of blood in the King ? 
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How did this principle operate in the case of Henry VII. ? 

Can the King, as king, ever be treated as a minor 9 
What inference is to be drawn from the appointment of a Protector, 
or Regent ? 

What do you mean bytthe phrase The Kinff never ” 

Who is the chief or sole Magistrate ? 

Who will be answerable for the misuse of the Royal Prerogative ? 
What is the King's character and capacity with regard to foreign 
concerns ? On what principle is this ? , 

What is the icing’s power viith reference to sending and receiving 
Ambassadors ? • 

Who makes foreign treaties, leSguea* and alliances ? 

Who is answerable for a dishonourable and disadvantageous treaty ? 
Who has the absolute power of making #arand Peace ? 

What are “ safe conducts ?** 

Has the King any power to reject a Bill sent up from parliament ? 
II ow does the King stand with reference to the Army ? 

In what sense is the King called the Fountain of Justice ? ” 

Why is it that legal proceedings are generally in the King’s name, 
under his seal, and executed by his officers ? 

What measures did Wm. III. and Geo. III. take to secure the 
independence of the Judgea? 

Can the King personally sit in judgment ? 

Is the Administration of Justice separated- from the legislative and 
executive power ? On what principle ? ^ 

What do you understand Vrhen you arc told that the King is 
always present in all his courts ? 

Who has the sole power of conferring nobility, knighthood, and 
otNter title^f distinction ? 

Who has the exclusive power and controul over the coinage of 
the realm ? 

In what relation does tlie King stand' to the 'Church of England ? 
What is the Convocation ? / 

Who has the ultimate decision of edclcisiaBticul causes ? 
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L The sheriff ia an officer of very great antiquity in this 
kingdom^ his name « being dei'ived from two Stixon words, 
fC||te3e|tepa, the ree%, bailiff, or officer of the shire. 
He is called in Latin viee-cmneSi «s being the deputy of 
earl or cornet; to whom the custody of the shire is 
said to h%ve been committed at the first division of this 
kingdom into counties. Bat the earls, In process of time, 
by reason of their high em]>loyment8 and attendance on 
the king’s person, not being able to transact the business of 
the county, were delivered of that harden : reserving to 
themselves the honour, but the labour was laid on the 
sheriff'. So that now the sheriff does ail the king’s business 
in the county ; and though he be still cailetl vke^eomftSi yet 
he is entirely independent of, Und not subject to the earl ; 
the king, by his letters patent, committing comi- 

taius to the sheriff, and him alone. 

The Sheriff’s power and duty are, either as a judge, as the 
keeper of the king’s peace, as a ministeml officer of the 
superior courts of justice, or as the king’s bailiff'^ «. 

In his judicial capacity be is to hear and determine all 
causes of' forty shillings^ value and under, In his county 
courts and he has also a judicial power in divers other 
civil cases, which has beeU lately very greatly increased. 
He is likewise to decide the elections of knights of the 
shire (subject to tb? controal of the house of commons), 
of eorOnem, and oT verderors} to judge of the qualification 
of voters, and rio return sunk as he shall determine to be 
duly elected. 

As the keeper df the king’s peace, both by common law ^ 
and special commission, he is the first man in the county, 
and superior in rank to any nobleman therein, during his 
office. He may apprehend and commit to prison all per- 
sons who break the peace, or attempt to break it ; and may 
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bind any one in recognizance to keep the king's peace. 
He may, and is bound officio^ to pursue and take all 
traitors, murderers, felons, and other misdoers, and commit 
them to gaol for safe custody. lie is also to defend bis 
county against any of« the king's enemies when they come 
into tlie land ; and for this purpose, as well as for keeping 
^^he peace and pursuing felons, he may command all the 
jrcople. of his county to attend him ; which is called the 
posse comitntus, nr power of the county : and this summons 
every person above fifteen ^y ears old, and unJer the degree 
of a peer, is hound to attend upon warning, under pain of 
fine and imprisonment. But^tbougb tb& sheriff is thus the 
principal conservator of the peace his county, yet, by the 
express directions of t h(> great cbarteri^ihe, together with the 
constable, coroner, and certain other officers of the kiii^ 
are forbidden to hold any pleas of the crown, or. in other 
words, to try any criminal offence. For it would oe highly 
unbecoming, that the executioners of justice should be also 
the judges; should impose^ as well as levy, fines and 
amercements ; should one day condemn a man to death, and 
personally execute him the next. Neither may he act as 
ordinary justice of the pgjace during the time of his office : 
for this would, he equally inconsistent; he being in many 
respects the servant of the jdktices. 

In his ministerial capacity, the sheriff is bound to exe- 
cute all process issuing from the king's'eourts of justice. 
In the commencement of civil causes, he is to serve the 
writ, to arrest, and to take bail ; when the cause comes to 
triab summon and return the jury ; when it is 

determines^ he must see the judgment of the court carried 
into execution. In criminal matters, he also arrests and 
imprisons, he returns the jury* he has the custody of the 
delinquent, and he executes the sentence of the courts 
though it extend to death itself. 

As the king's bailiff, it is his business to preserve the 
rights of the king within his bailiwick ; fdr so his county 
is frequently called in the writs ; a word introduced by the 
princes of the Norman line, in imitation of the Freuch,^ 

« whose territory was divided iuto bailiwicks, as that of Eng- 
land into counties. He must seize to the king's use dl 
lands devolved to the crown by attainder or escheat ; must 
levy all fines and forfeitures ; must seize and keep all waifs, 
wrecks, estrays, and the like, unless they be granted to 
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some subject ; and must always collect the king'*s rents 
within the bailiwick, if commanded by process from the 
exchequer. 

To execute these various offices, the sheriff has under 
him many inferior officers ; an nnd^r-sheriff, bailiffs^ and 
gaolers ; who must neither buy, sell, nor farm their offices, 
on forfeiture of 500/. ^ 

11. The coroner’s is also a very ancient office at the 
common law.^ He is called coroner, cot'onator^ because he 
hath principally to do with p)eas of the crown, or such 
wherein the king is more immediately concerned. And in 
this light the lord chief justke of the king’s bench is the 
principal coroner in the^kingdom, and may, if he pleases, 
exercise the jurisdiction of a coroiier in any part of the 
'Tealm. But there are also particnlar coroners for every 
county of England ; usually four^ but sometimes six, and 
sometimes fewer. This officer is of equal antiquity with 
the sheriff ; and was ordained, together with him, to keep 
the peace, when the earls gave up the wardship of the 
county. 

He is still chosen by all tlm freeholders in the county 
court; as by the policy of our fiucient laws the sheriffs, 
and conservators of the peace, and all other officei*s were, 
who were concerned in mattd^ that affected the liberty of 
the people. And it was enacted by the statute of Westm. 
1., that none but lawful and* discreet knights should be 
ctiosen ; and there was an instance in the 5 Edw. HI., of a 
man being removed from this office, because he was only a 
merchant. But it seems it is now sufficient if a man Jjuath 
lands enough to be made a knight, whether Hb he really 
knighted or not ; fur the coroner ought to have an estate 
sufficient to maintain the dignity of his office, and answer 
any 6nes that may be set upon him for bis misbehaviour; 
and if he hath not^ enough to answer, his hnie shall be 
levied on the county, as the punishment for electing an 
insufficient offider. Now, indeed, through the culpable 
neglect of gerftlefnen of property, this office has been suf- 
fered to fall into disrepute, and get into low and indigent 
hands ; so that, although formerly no coroners would 
descend to ptiid for serving their country, and they were" 
by the aforesaid statute of Westm. 1«, expressly forbidden 
|o take a reward, under pain of a great iprfeiture to the 
ing ; yet for many years past they have only desired to 
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be chosen for the sake of their perquisites ; being* allowed 
fees for their attendance by the statute 3 Hen. VIL c. 1, 
which sir Edward Coke complains of heavily ; though 
since his time those fees have been much enlarged. 

The coroner is cho%en for life ; but may be removed, 
either by being made sheriif, or chosen verderor, which are 
‘ offices incompatible with the other ; or by the king’s writ 
eoronatore exonei^andot for a cause to be therein as- 
signed) as that he is engaged in other business, is incapaci- 
tated by years or sickness, h^th not a sufficient estate in 
the county, or lives in an inconvenient part in it. And by 
the statute 25 Geo. II. c. 29f extortion, neglect, or mis- 
behaviour, are also made causes of^emoval. 

The office and powci^f a coroner are also, like those of 
the sheriff, either judicial or ministerial : but principally’ 
judicial. This is in a great measure ascertained statute 
4 £dw. L de officio coronat&tis ; and consists, first, in 
inquiring, when any person is skin, or dies suddenly, or in 
prison, concerning the manner of his death. And this 
must be super visum corporu for, If the body be not 
found, the coroner cannot sit. He must also sit at the 
very place where the de^th happened : and his inquiry is 
made by a jury from four, five, or six of the neigh^uring 
towns, over whom be is td preside. If any be found 
guilty, by this inquest, of murder or other homicide, he is 
to commit them to prison fer farther trial, and is also to 
inquire concerning their lands, goods, and chattels, which 
are forfeited thereby ; but, whether it be homicide or not, 
he qi^ust i^uire whether any deodand has accrued to the 
king, or tlie lord of the francyse, by this death ; and must 
certify the whole of this inquisition, under his own seal 
and the seals of his jurors, together with the evidence 
thereon, to the court of king’s bench, or the next assizes. 
Another branch of his office is to inquire concerning ship- 
wrecks ; and certify whether wreck or {^ot, and who is in 
possession of the goods. Concerning trea&ure-trove, he is 
also to inquire who were the finders, and wUbre it is, and 
whether any one be suspected of having found and CQn<* 
^ceakd a treasure ; and that may be well perceived (saith 
the old statute of Edw. I.,) where one liveth riotously, 

. haunting taverns, and hath done so of long time where* 
npon he might be attached, and held to bail, upon this sus* 

> picion only. 
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The ministerial office of the coroner is only as the 
aheriff s substitute. For when just exception can be taken 
to the sheriffi, for suspicion of partiality, as that he is 
interested in the suit, or of kindred to either plaintiff or 
defendant, the process must then bee awarded to the coro- 
ner, instead of the sheriff, for , execution of the king's . 
wTirs. / 

III. The next species of subordinate magistrates, wh(mi 
1 am to consider, are justices of the peace ; the principal of 
whom is the rotulorum^dyt keeper of the records of 

the county. The common law hath ever had a special care 
and regard for thetconservatflon of the peace ; for peaco is 
the very end and founcKtion of civil society. And there- 
fore, before the present constitnlion of justices was in- 
vented, there were peculiar officers appointed by the com- 
mon law, for tke maintenance of the public peace. Of 
these, some had, and still have, this power annexed to 
other offices which they bold; others had it merely hy 
itself, aOd were thence named emtodes or conservatores 
pads. Those that: were so nirMe qficii, still continue; 
but the latter sort are superseded by the modern 
justices. • 

The king's majesty is, by his office and dignity royal, 
the principal conservator of the peace within all his domi- 
nions ; and may^give authority to any other i to see the 
peace kept, and to poitish such as break it, hence it is 
usually called the king's peace. The lord chancellor or 
keeper, the lord treasurer, the lord high steward of Eng- 
land, the lord mareschaU the lord high constable of }^mg- 
land (when any such offices are in being), and all the 
justices of the coutt of king's bench, by virtue of their 
offices, and the master of the rolls, by prescription, are 
general conservators of the peace throughout the whole 
kingdom, and may commit all breakers of it, or bind them 
in recogttiasances keep it ; the other judges are only so in 
their ovtm courts. The coroner is also a conservator of the 
peace within own county; as is also the sheriff ; and 
l>oth of them may take a recognizance or security for the 
peace. Conistables, tything-men, and the like, are«also^ 
conservators of the peace within their own jurisdictions; 
and may apprehend all breakers of the peace and commit • 
them, until they find sureties for their keeping it. 

Those that were, without any office, simply and merely ' 
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conservators of the peace, either claimed that power hy 
prescription : or were hound to exercise it hy the tenure of 
their lands; or, lastly, were chosen hy the freeholders in 
full county court before the sheriff ; the writ for their 
election directing thwn to be chosen “ de prohiorihus et 
potentioribug comitatus mi in cugtodes pack” But when 
queen Isabel, the wife of Edward IL, had contrived to de- 
pdse her husband hy a forced resignation of the crow*n, and 
bad set up his son, Edward IlL in his place ; this being a 
thing then without example in England, it was feared, 
would much alarm the people ; especially as the old king 
was living, though hurried about from .castle to castle, till 
at last he met with an untimely d^th. To prevent there- 
fore, any risings, or oth^r disturbance of the peace, the new 
king sent writs to all the Sheriffs in England, the form of 
which is preserved by Thomas. Walsingham, givipg a plau- 
sible account of the manner of bis obtaining the crown ; to 
wit," that it was done, ipgiuspairis bene placiti^ : and withal 
commanding each sheriff, that the peace be kept through- 
out his bailiwick, on pain and peril of disinheritance and 
loss of life and limb. And in a few weeks after the date of 
these writs, it was ordained in parltament, that for the 
better maintaining and keying of the peace in every 
county, good men and lawful, which were no roaintainers 
of evil, or barrators in the country, should^ be assigned to 
keep the peace. And in this manner, and upon this occa- 
sion, was the election of the conservators of the peace taken 
from the people, and given to the king ; this assignment" 
beiag con^rued to he, by the king's commission. But still 
they were called only conservators, wardens, or keepers of 
the peace, till the statute 34 Edward HI* c, 1, gave them 
the power of trying felonies ; and then they acquired the 
more honaomhle appellation of justices. 

These justices are appointed by the king's special com- 
mission under the great seal, the form ^f which was settled 
by all the judges, A. n. 1590. This ajj^points them all, 
jointly and severally to keep the peace, ihd any two or 
more of them to inquire of and determine felonies and 
. other misdemesnours ; in iVhich number some particular 
justices, or one of them, are directed to be always included, 
and no business to be done' without their presence ; sthe 
words of the commission running thus, qaanm 
vetirum, A. B. C, D, ^c. mum esse vohmus wbfence the 
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persons so named are usually called justices of the quorum. 
And formerly, it was customary to appoint only a select 
number of justices, eminent for their skill and discretion, 
to be of the quorum ; but now, the practice is to advance 
almost all of them to that dignityy»naniing them all over 
again in the quorum clause, except, perhaps only some one 
inconsiderable person for the sake of propriety ; and no 
exception is now allowable, for not expressing in the foi^ 
of warrants, that the justice who issued them is of the 
quorum* When any justice intends to act under this com- 
mission, he sues Out a writ of dedimus potestatem^ from the 
clerk of the crown in ohancei^, empowering certain persons 
therein named to adminitter the usual oaths to him ; which 
Jlone, be is at liberty to act* t 

Touching the number and qualifications of these justices ; 
it was cyrdain)^ by statute 18 Edw. III. c. 2, that two 
or three,. of the best reputation in each county, shall be 
assigned to be keepers of the peace. But these being found 
rather too few for that purpose, it w^as provided by statute 
84 Edw. III. €.1, that one lord, and three, or four, of 
the most worthy men in the county, with some learned in 
the law, shall be made justices in»every county. But after* 
wards the number of justices, through the ambition of 
private persons, became so ^arge., that it was thought 
necessary, by sta^ite IS^Ric. II. and 14 Ric. II. c. 11, to 
restrain them, at first to six, and afterwards to eight only. 
But this rule is now disreganied, and the cause seems to 
be, as Lambard observed long ago, that the growing num- 
ber of statute laws, committed from time to |ime tea the 
chaise of justices of the peace, have occasioned also, and 
\ ery reasonably, their increase to a larger number. And, 
as to their qualifications, the statutes just cited direct them 
to be of the best reputation, and most worthy men in the 
county : and the statute 18 Ric. II. c. 7, orders them to he 
of the most suffiaent knights, esquires, and gentle-men 
of the law. Al^ by statute 2 Hen. V. st. 1, c. 4, and 
St. 2, c. 1, the/ must be resident in their several counties. 
And because* contrary to these statutes, men of small sub- 
stance had crept into the commission, whose poverty made ^ 
them both covetous and contemptible, it was enacted by 
statutse 18 Hen. Vl. c. 11, that nO justice should be put 
in commission, if he had not laudato the value of 20/. per 
annum. Aiul, the rate of money being greatly altered since 
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that time, it is now enacted by statute 5 Geo. II. c. 18, that 
every justice, except as is therein excepted, shall have 
100/. per annum, clear of all deductions ; and, if he acts 
without such qualification, he shall forfeit 100/. This qua- 
lification is almost an lequivalent to the 20^ per annum re- 
quired in Henry the sixth's time ; and of this the justice 
must now make oath. Also it is provided by the act 5 Geo. 
IL that no practising attorney, solicitor, or proctor, shall 
be capable of acting as a justice of the peace. , 

As the office of these justices is conferred by the king, 
so it subsists only during his pleasure; and is determinable, 
1. By the demise of the cif>wn: that is, in six months 
after. But if the same justice is pCit in commission by the 
successor, he shall not Ik obliged to sue out a new dedim^i^ 
or to swear to his qualification afresh ; nor, by reason m 
any new commission, to take the oaths more th^n once in 
the same reign. 2. By express writ under the great seal, 
discharging any particular person from being any longer 
justice. 3. By superseding the commission by writ of 
supersedeasy which suspends the power of all the justices, 
but does not totally destroy it ; seeing it may be revived 
again by another writ, called a procedendo, 4. By a new 
commission, which virtually, though silently, discharges all 
the former justices that are not included therein ; for two 
commissions cannot subsist at once. 5^ By accession of 
the office of sheriff or coroner. Formerly it was thought, 
that if a man was named in any commission of the peace, 
and had afterwards a new dignity conferred upon him, that 
thij^determined his office ; he no longer answering the de- 
scription of the commission ; but now it is provided, that, 
notwithstanding a new title of dignity, the justice on whom 
it is conferred shall still continue a justice. 

The power, office, and duty, of a justice of the peace, 
depend on his commission, and on the several statutes 
>rhich have created objects of his jurisdiction. His corn- 
mission, first, empowers him singly to conserve the peace ; 
and thereby gives him all the power of the ancient conser- 
vators at the common law,^ in suppressing riots and affrays, 
. in taking securities for the peace, and in apprehending and 
committing felons and other inferior criminals. It also 
empowers any two or more to bear and determine all felo- 
nies and other offences ; whidi is the ground of their juris- 
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diction at sessions* And as to the powers given to one, two, or 
more justices, by the several statutes, which from time to 
time have heaped upon them such an infinite variety of bosi^ 
ness, that few care to undertake, and fewer understand the 
ofiice ; they are such, and of so great importance to the 
public, that the country is greatly obliged to any worthy 
magistrate, that without any sinister views of his own will 
engage in this troublesome service* And therefore, if' a 
weil-meaning^justice makes any undesigned slip in his prac> 
tice, great lenity and indulgence are shown to him in the 
courts of law ; ahd there are many statutes made to protect 
him in the upright* discharge of his oiBBce; which, among 
other privileges, prohibk such justices from being sued for 
^^ny oversights, without notice biforehand ; and stop all 
suits begun, on tender made of sufhcient amends. But on 
the otber^ hand, any malicious or tyrannical abuse of their 
office is usually severely punished ; and all persons who 
recover a verdict against a justice, for any wilful or miJi- 
cioiis injury, are entitled to double costs. 

1 shall next consider some officers of lower rank than 
those which have gone before, and of more confined jurist 
diction ; but still such as are universally in use through 
every part of the kingdom. 

IV. Fourthly, then, of the constable. The word con- 
stable is frequently said to be derived from tJic ISaxon 
koning-pcapel, and to signify the support of the king. 
But as we borrowed the name as well as the office of con- 
stable from the French, 1 am rather inclined to dedace it. 
with sir Henry Spelman and Dr. Cowel, from thaWlan- 
gitage ; wherein it is plainly derived from the Latin comes 
stabuli^ an officer well known in the empire : so called, 
because, like the grea^ constable of France, as well as the 
lord high constable of Englami, he was to regulate all mat- 
ters of chivalry, tilts, tournaments, and feats of arms, 
which were peirfoamed on horseback. This great office of 
lord high eonstahle hath been disused in England, except 
only upon gr&t and solemn occasions, as the king's coro- 
nation and the like, ever since the attainder of Stafford, 
doke of Buckingham, under king Henry VllL; as in. 
France it was suppressed, about a cisntury after, by an edict 
of Wiis XIU; but from his office, sys Lambard, this 
lower constableship was at first drawn and fetched, and is as it 
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were a very iing^er of that hand. For the statute of Winches- 
ter^, which first appoints them, directs that, for the better 
keeping of the peace, two constables in every hundred and 
franchise shall inspect all matters relating to arms and 
armour. • 

Constables are of two sorts, high constables and petty 
constables. The former were first ordained by the statute 
of Winchester, as before mentioned ; are appointed at the 
courts leet of the franchise or hundred oves which they 
preside, or, in default of that, by the justices at their quar- 
ter sessions ; and are removable by the safrie authority that 
appoints them. The petty dbnstables^are inferior officers 
in every town and parish, suborcDfiate to the high consta- 
ble of the hundred, first instituted about the reign ^ 
Edward 111. These petty constables have two offices 
united in them ; the one ancient, the other modesn. Their 
ancient office is that of headborough, tithing-man, or bors- 
boider, of whom we formerly spoke, and who are as ancient 
as the time of king Alfred: their more modern office is 
that of constable merely; which was appointed, as was 
observed, so lately as the reign of Edward III., in order to 
assist the high constable. And in general the ancient 
headborougbs, tithing-men, and borsholders, were made use 
of to serve as petty constables ; though not so generally, 
but that in many places they still continue distinct officers 
from the constable. They are all chosen by the jury at the 
court leet : or, if no court leet be held, are appointed by 
two justices of the peace* 

general duty of all constables, both high and petty, 
< as well Hs^f the other officers, is to keep the king’s peace 
in their several districts ; and to that purpose they are 
armed with very large powers^ of arresting and imprison- 
ing, of breaking open houses^ and the like: of the extent 


* We are disposed to tliiok that the origia of thitToHSce will ho found 
to he more ancient than the statute of Winchester tv ^inton, which was 
passed in the Idth year of the itigu of Edward 1 . 1 for statute 14 Henry 
in., enacts as follows : In qnalibet sit nuns iifiifHsiitbularha ad 
quorum sumtnonitionem omnea jiinUi in wsidh soft donveahiiit." ^And 
statute 26 Henry UL, which partly resembles the statute of Widton, 
e^ts, “ In singtUis villit conetituantur unna vpl ‘4uo. constoMarii. 
In stnpulk vero hvTtdredis unus att^Iahuhrim ad enjus 

mandatum omnes jiirati ad ardia hundrido lionveniant, et ei sint 
^ inteudentes ad faciendum ea qusB spectant ad conaemtionem pacis.” 

1 
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of which powers, considering what manner of men are for 
the most part put into these offices, it is perhaps very well 
that they are generally kept in ignorance. With regard to 
the infinite number of minute duties, that are laid upon 
constables by a diversity of statutes* 1 must refer to Mr. 
Lambard and Dr. Burn ; in whose compilations may be 
also seen, what powers and duties belong to the constaUe 
or tithing-man indifferently, and what to the constable 
only : for th^ constable may do whatever the tithing*man 
may ; but it does not hold, e co%verso^ the tithing-man not 
having an equal power with the constable. 


^ “ .QUESTIONS. 

What is the etymology of the word Sheriff/’ aad the significa- 
tion of the word ? 

What is the duty of the Sheriff in his judicial capacity? A» 
keeper of the King's peace ? 

May a Sheriff be an ordinary Justice of the Peace during the time 
of his office ? * 

What is his duty as the ministeriat officer of the Courts of Justice ? 
As the King's bailiff? 

What is the meafiiog of the wor^ Coroner," and what are the 
duties of that Officer ? 

Is the Lord Chief Justice of the Court of King's Bench a Coro- 
ner? 

How many Coroners are there generally for each couffLy ? 

Is the Coroner's an ancient office ? 

How is he chosen ? Why ? 

How long does his office last ? 

Is his duty chieffy ministerial, or judicial ? 

What is the significatiou of the phrase, " Tlie King'n Peacef'^ 

Who are keepei% St the King's peace, ^rtute officii 9 

Were Jdsticef of the Peace ever appointed otherwise than by the 
Crown ? 

Explain the chenffe that was effected ? 

How are Justices of the Peace now appointed ? 

W'hat is " Th 0 Quorum 

What estate or pj^erty must one have to be qualified to act as a 
Justice of the Peace ? 
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What puts an end to the office of Justice of the Peace ? 

How are these Officers protected from being harassed by lawsuits 
for petty errors and slips ? 

What is supposed to be the derivation of the word “ Constable 
What is a “ High Consl;able,’* and what a Petty Constable ?’* 
and how were they appointed ? 

|low are they now chosen ? 
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THte PEOPLE. 

ALtEGIANCfi-^KATUUAL-BOHN SUBJECTS-^ALIENS^ 
BEX1ZE17S — kATtJRALIZATION. 


The first and ifiost obvious division of tbe people is into 
aliens and natural-born subjects. Katural-born subjects 
-^are such as are born within the rfominious of the crown bf 
England ; that is, within the li|;eance> or, m it is generally 
called, the all^iance of the king : and aliens, such as are 
born out of it. Allegiance is the tie, or ligament which 
binds the subject to the king, in return for that protection 
which the king affords the subject. Tbe thing itself, or 
substantial part of it, is founded in reason and the nature 
of government ; the name and tbe form are dt^rived to us 
from our Gothic ancestors. XJitder tbe feodul system, every 
owner of lands held them in subjection to some superior or 
lord, from whom qr whose ancestors the tenant or vassal 
had received them; and there was a mutual trust or confi- 
dence subsisting between the lord and vassal, that the lord 
should protect the vassal in the enjoyrneui of the territory 
he had granted him, and, on the other hand, that tbe vassal 
should be faithful to the lord and defend him (^>'ainst«l]l his 
enemies. This obligation on the part of the vassal was 
called his J^deUii^ qt fealty - arid an oath bf fealty was 
required, by the iebdal law, to be taken by ell tenants to 
their landlord, which is coucW in alnibst the same terms 
as our ancient path of allegiance; except that in the usual 
oath of fealty <here was ^quently a saving or exception of 
the faith d\i0 to a supbnbr Iprd by name, under whom the 
landlord himself was perhaps only k tenant or vassal. Blit 
vben the acknowledgment was nfade to the absblute supe- 
•ior hiinsm^y ^ho was vassal to |if mao, it was no longer 
oath but the oath of allegiance; and » 

|p^||:the tenant swore to his soye^>i|:n lerd, 

P^pbsition to idi men, without any saving or exception : 

* eonii]a omnes homines jUeUt0d€m But with us in < 
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England, it becoming a settled principle of tenure, that all 
lands in the kingdom are holden of the king as their sove* 
reign and lord paramount, no oath but that of fealty could 
ever be taken to inferior lords, and the oath of allegiance 
was necessarily confined to the person of the king alone. 
By an easy analogy, the term allegiance was soon brought 
to signify all other engagements which are due from sub- 
jects to their prince, as well as those duties which were 
simply and merely territorial. And the oath o( allegiance, 
as administered for upwards of six hundred years, contained 
a promise to be true and faithful to the king and his 
heirs, and truth and faith to •bear of life and limb and 
terrene honour, and not to know lor hear of any ill or 
damage intended him, without defending him therefrom."'^ 
Upon which sir Matthew Hale makes this remark ; that it 
was short and plain, not entangled with long or yitricate 
clauses or declarations, and yet is comprehensive of the 
whole duty from the subject to his sovereign. But, at the 
revolution, the terms of this oath being thought perhaps to 
favour too much the notion of non-resistance, the present 
form was introduced by the convention parliament, which 
is more general and indeterminate than the former; the 
subject only promising “ that he will be faithful and bear 
true allegiance to the king/** without mentioning “ bis 
heirs/' or specifying in the least wherein that allegiance 
consists. And the oath of allegiance may*be tendered to 
all persons above the age of twelve years, whether natives, 
denizens, or aliens, either in the court-leet of the manor, 
or in^the sheriff s toum, which is the court-leet of the 
county, ^ 

But, besides these express engagements, the law also 
holds that there is an implied, original, and virtual alle- 
giance, owing from every sulject to bis sovereign, antece- 
dently to any express promise ; and although the subject 
never swore any faith or allegiance in fgrra. For as the 
king, by the very descent of the crown, is fully invested with 
all the rights and' bound to all the duties of*60vereignty, 
before his coronation; so the subject is bound to his 
pritice^by an intrinsic ailejpance, before the superinduction 
of those outward bonds of oath, homage, and fealty ; which 
^ere only, instituted to remind the subject of this hie 
j^vious duty, and for the better securing its perforipance. 
.The formal, profession therefore, or oath of Subje^ridt, is 
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nothing more than a declaration in words of what wan 
before implied in law. The sanction of an oath, it is tni^, 
in case of violation of duty, makes the guilt etiil more accu- 
mulated, by superadding peijury to treason: but it ddUs 
not increase tho civil obligation to loyalty it only strength- 
ens the social tie by uniting it with that of religion. 

Allegiance, both express and implied, is however distin- 
guished by the law into two sorts or species, the one natu- 
ral, the oti:\er local; the former being also perpetual; the 
latter temporary. Natural allegiance is such as is due 
from all men bdm within the king's dominions immediately 
upon their birth. » For imUiediateiy upon their birth they 
are under the king's pfotection ; at a time too, when (during 
^their infancy) they are incapable (of protecting themselves. 
Natural allegiance is therefore a debt of gratitude, which 
cannot |)e forfeited, cancelled, or altered, by any change of 
time, place, or circumstance, nor by any thing but the 
united concurrence of the legislature. An Englishman 
who removes to France, or to Cbin% owes the same alle- 
giance to the king of England there as at home, and twenty 
years hence as well as now. For it is a principle of uni- 
versal law, that the natttral*>la»m subject of one prince 
cannot by any act of his own, no, not by swearing allegiance 
to and her, put off or discharge his natural allegiance to 
the former : for this natural allegiance was intrinsic, and 
primitive, and antecedent to the other; and cannot be 
devested without the concurrent act of that prince to whom 
it was first due. Indeed the natural-*bom subject of on^ 
prince, to whom he owes allegiance, may be entangled by 
subjecting himself absolutely to another : but^t is his own 
act that brings him into these straits knd difficulties, ol 
owing service to two thasters; it is unreasonable that, 
by such Voluntary act of his own, he should he able at 
pleastwe to unloose those bands by which he is connected 
to his natiiral^^rjn<^o« 

Locid all^^os is sutdiws is duO from an alien, or stran- 
ger born, fof long time as he continues within the king’f 
dominion and iWOloOtion V and it eSases, the instant such 
stran^r tmiii^ bim^ kingdom to another 

NaaiM allegiancet » therefeya poi^tual, and local, tempo- 
only : and tbati for this reason, evidently founded upoD 
^the m^ure of god^inent ; that allegiance is a debt dut 
froli the subject, upon an implied contract with the prince- 
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that 80 long as the one affords protection, so long the 
other will demean himself faithfully. As therefore the 
prince is always un^er a constant tie to protect his natural- 
born sul^ts, at all times and in all countries,' for this 
reason their allegiance «dae to him ia equally universal and 
permanent. But^ on the other hand, as the prince affords 
his protection to an alien only during his residence in this 
realm, the allegiance of an alien is confined, in point of 
time, to the duration of such his residence ; an4, in point of 
locality, to the dominions o^tbe British empire. 

This allegiance then, both eiipress and* implied, is the 
dutyjff all the king's subjectsymnder the distinctions here 
laid down, of local and temporaryf or universal and per- 
petual. Th>ir rights aee also distinguished by the samg 
criterionsof time and locality ; natural-born subjects having 
a great variety of rights, which they acquire by bejng born 
within the king's iigeance, and can never forfeit by any 
(listance of place or time,, but only by their own misbe- 
haviour ; the explanation of which rights is the principal 
subject of the two first books of these commentaries. The 
same is also, in some degree, the case of aliens ; though their 
rights are much more circumscribed, being acquired only 
by residence here, and lost whenever they remove. I sliaU, 
however, here endeavour to ch*alk out some of the principal' 
lines, whereby they are distinguished from natives. 

An alien born may purchase lands, or other estates ; but 
not for bis own use ; for the king is thereupon entitled to 
them. If an alien could acquire a permanent property in 
land^ he must owe au allegiance, equally permanent with 
that propdhy, to the king of England ; which would pro- 
bably be inconsistent with that which he owes to his own 
natui*al liege lord;, besides, that thereby the nation might 
in time be subject to foreign infinence, and;feel many other 
inconveniences. Yet, an alien may acquire a property in 
goods, money, and other personal estate, pr. may hire a 
faoute for his habitation ; for persontd estatelis of a transi- 
tory and moveable nature; and, besides^ thie fodolgence to 
strangers is necessary fortheadirancement of ti»de. Aliens 
also n^ay trade as freely as other pecf le. Alsa au alien may 
bring an action concerning pef^nal property, and may make 
jSk wiH^i^aud dispose of bis personal estate;^ 

W^n I mention these rights of . an alien, 1 be 
.understood of^ alien friends only, or sneh whose countries 
are in peace with ours ; for alien enemies have no rights. 
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no privileges, unless hy the king’s special favour, duriilg 
tke time of war. 

When 1 say, that an alien is one who is horn out of the 
king’s dominions, or allegiancey this ^so must under- 
stood, with some restrietions* Th^ common law, indeed, 
stood absolutely so, with only a very few exceptions; so 
that a particular act of parliament became necessary after 
the restoration, for the naturalization of children of kis 
majesty's English suljects, bom in foreign countries during 
the late troubles.” And this maxitn of the law proceeded 
upon a general pKndple, thait every man owes natural alle- 
giance where he is bom, arid cannot owe two ar>gkuice8, 
or serve two roasters at^nce. Yet the children of the king’s 
ambassadors born abroad were alvTays held to he natural* 
born subjects ; &r as the father, though in a foreign country, 
owes noUeven a local allegiance to the prince to whom he 
is sent ; so, with regard to the son also, he was held, by a 
kind of pojftlminium, to be born under the king of England's 
allegiance, reprc<^ented by his father, the ambassador. To 
encourage also foreign Oondmerce, it was enacted by statute 
25 £dw. til. St. 2, that all diildren bcwQ abroad, provided 
both their parents were at the time of the birth in allegiance 
to ihe king, and the nsother had passed the seas by her 
husband's consent, might mlierit as if born in England; 
and accordingly hath been so adjudged in behalf of mer- 
chants. But, by several more ni^em statutes these re- 
strictions are still farther taken off; so that all children 
born out of the king's ligeance, whose lathers, or grand- 
fathers, by the father’s side, were natural-bom sul^ects, 
are now deemed to be natural-bom subjects themselves, to 
all intents and purposes ; unless their said ancestors were 
attainted, or banished beyond seas, for high treason ; or 
were at the birth of such chilckeii io the service of a prince 
at enmity with Greht Britain* 

The childr^ aliens bora here in England, are, 
generally speaking, natural-bom subjects, and entitled to 
all the privileges of sudi. 

H A denizen is an alien born, but who has detained sx 
donjatione regis letters patent to make him^ an English 
subject; a high and incommunicable branch of the royal 
prerogative. A denizen is in a kind of middle atate, be-,, 
tween an alien and natnial-born subject, and partakoa of 
both of them. He may take lands by purchase or devise, 
which an alien may not ; but cannot take by inheritance ; 
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for his parent, through whom he must claim, being an alien, 
had no inheritable blood ; and therefore could convey none 
to the son. And, upon a like defect of hereditary blood, the 
issue of a denizen, born before denization, cannot> inherit to 
him ; but his issue born after, may. And no denizen can 
be of the privy council, or either house of parliament, or 
have any office of trust, civil or military, or be capable of 
any grant of lands, drcu from the crown. 

^'aturalisation cannot be performed but by act of parlia- 
ment 9 ^ for by this, an alien is put in exactly the same state 
as if h4 bad been born in the king's ligeance, except only 
that h^^is initipable, as we])i as a denizen, of being a 
metxiiuerTlfihe ptivy council, or pa^iament, holding offices, 
grants, &cX^ ^ 


QUESTIONS. • 

What is the distinction between aiietu and m^tural-born subjecis 

What is allegianee 9 

Oq what feudal principles does * allegiance * depend ? * 

To whom, and when, may the oath of allegiance be tendered ? 

Is the taking of the oath of iillegiance necessary to create |he duty 
of allegiance ? 

If an Engtishman were to remove to China, and remain there 
forty years, would his duty of allegiance to the King of England, 
cease ? 

What is natural allegiance f 

Can natural allegiance be put off, by a naturabborn subject ? 

What is ^cal allegiance ? 

State the distinction between these two kinds of allegiance ? 

Can an aHeti purchase and enjoy real property in this country ? 
Why? 

Is this the case with personal property ? 

If an Ambassador of the King pf Great Britain has children born 
abroad, are they natural-born subjects of the IGng of Great Britain ^ 
On what principle ? * 

What is the general rule as to the children of* British 'subject!^ 
born abroad ? 

What is the character, and what are the claims, of the children of 
aTlene^ born in Great Britain ? 

What is a Denizen ? What are his privileges ? 

How is Naturalization performed ? 

i3 
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The peoglfe, wLethei* aliens, denizens, or natural-hom 
subjects, are divisible into two j^inds ; the clergy an^ laity: 
the clergy, comprehending all persons in holy ordr,Ts, and 
in ecclesiastical offices, will be the subject of the^^ojj^wing 
chapter. % -> 

^ This venerable body of men, theing separate and set 
apart from the rest of the people, in order to attend the 
more closely to the services of Almighty God, have there- 
upon large privileges allowed them by our municipal laws. 
A clergyman cannot be compelled to serve on a jury, nor 
to appear at a court-ieet or view of frank-pledge ; which 
almost every other person is obliged to do : but if a layman 
is summoned on a jury, and before the trial take orders, he 
shall notwithstanding appear anf he sworn. Neither can 
he be chosen to any temporal office, as bailiff, reeve, con- 
stable, or the like ; in regard 6f his own continual attendance 
on the sacred functions ; during his attendance on divine 
service he is pT'ivileged from arrest in civil suits. But 
as thej have their privileges, so also they have their 
disahihtles, on account of their spiritual avpcations. Cler- 
gymen, we have seen, are incapame of sitting in the house 
of commons ; and by statute i&l Henry Vlllf c. 13, are 
not, in genen^ allowed to Onga^e in any thanner of trade, 
nor sell any mefclmndise. Which prohibition is consonant 
to the canon law*. ' 

In the frame a^d oonatttutloD of ecclesiastical polity 
there are divers vahks and degrees t which 1 shall consider 
in their respecfilye order.; 

An or bishop i$ elected hj the chapter of 

his catqpial church, by virtue of a licence from the crown. 
Election waS, in very o^riy times, the usual mode o( ele- 
vation to the episcopal chair ihroughout all cbrietendom; 

* dfea stotuto is repealed Uy 67 Geo, III. c. 99, wbicli coiUams, 
however, very similar provisioiu. 
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mid this was promiscuously performed by the laity as well 
as the clergy ; till at length it becoming tumultuous, the 
emperors and other sovereigns of the respective kingdoms 
of Europe took the appointment in some degree into their 
own hands ; by reserving to themselves the right of con- 
firming these elections* and of granting investiture of the 
temporalities, which now began almost universally to be 
annexed to this spiritual dignity ; without which confirma- 
tion and investiture, the elected bishop could neither be 
con'Wfated nor receive any secular profits* * This right 
was acknowledged in the eibperor Charlemagne, a.d. 773, 
by pope.)Hadrian I., and the council of Lateran, and univer- 
salljl^excVised by other Christian princes ; but the policy 
of the coukof Rome, at the same time, began by degrees 
to exclude ^ laity froRi any share in these elections, and 
to confine them wholly to the clergy, which at length was 
completely effected ; the mere form of election appearing to 
the people to be a thing of httle consequence, while the 
crown was in possession of an absolute negative, which 
was almost equivalent to a direct nomination. But when, 
by length of time, the custom of making elections by the 
clergy only was fully established, the popes began to ex- 
cept to the usual method of granting these investitures, 
which was per ammlum ei ; by the prince's deli- 

vering to the prelate a ring, and pastoral stan or crosier : 
][>retending that this was an enctoachmenU on the church's 
authority, and an gttempt by these symbols to confer a spi- 
ritual jurisdiction : and pope Gregory VII., towards the 
close of the eleventh century, published a bull of excom- 
'mu^catian against all princes who should dare to confer 
investlturea, and nU prelates who should venture to receive 
them*, This vras a. Void step towards effecting the plan then 
adopted by the Roman see of rendering the clergy entirely 
independent of the civil authority : and long and eager 
were the contests occasioned by this papal claim. But at 
length, when the emperor Henry V- to remove all 

suspicion of encroachment on tha spiriti)^ character, by 
conferring investitures for t^e jaar and not 

per aimuhm et iacujumi and s^hen. the kings of England 
and* France consented also ^ atl^r form in their king*- 
doms, and receive only homage from the bishops for their 
temporalties, instead of investing them by the ring and 
crosier; the court of Rome found it prudent to suspend 
for awhile its other pretensions. 
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This concession was obtained from king Henry the Firet» 
in England, by means of that obstifiate and arrogant pre- 
late, archbishop Anselm : but king John, about a century 
afterwards, in order to abtmn the protection of the pope 
agsdnst his discontented barons, was also prerailed upon to 
give up by a charter, to aU the mouEsteries and cathedrals 
in the kingdom, the free right of electing their prelates, 
whether abbots or bishops : reserving only to the crown 
the custody of the temporalties during the vacancy ; tp,e 
form of gran\;ing a licence to elect, wliich is the original 
of our conge {fesUre, on refusal Vhereof the elertors^ight 
proceed without it : and the right of approbation af^^wards, 
which was not to be depied without a reasonabi^yt an3%w- 
ful cause. This grant was expres^y recagnk|iM and con- 
fii^hied in king John's magna chetrtat and was again esta- 
blished by statute 26 £dw. HL st. 6. 

But by'^statute 25 Hen. Vill. c.20, the ancient right of' 
nomination was, in effect, restored to the crown : it being 
enacted that, at every future avoidance of a bishopric, the 
king may send the dean and chapter his usual licence to 
proceed to election; which is always to be accompanied 
with a letter missive from the kin^, containing the name of 
the person whom he would have them elect : and, if the 
dean and chapter delay their « election above twelve days, 
the nomination shall devolve to the king, whd may, by 
letters patent, appoint such person as he pleases. And if 
such dean and chapter do not elect in the manner by this 
act appointed, or if such archbishop or bishop do refuse to 
confirm, invest, and consecrate such bishop elect, they shall 
incur all the penalties of a prmmunire • 

An archbishop is the chief of the clergy in a whole pro- 
vince, and has the inspection of the bishops of that province, 
as well as of the inferior clergy, and may deprive them on 
notorious cause. The archbishop bus. also his owu diocese, 
wherein be exercises episcopal jurisdiction ; as in his pro- 
vince be exercises jrchiepiscopal. As archbishop, he, upon 
receipt of the iking’s writ, calls th# bishops and cleigy of 
his province to meet in convocation i but without the 
king's writ be cannot assemble them. To him ail appeals 
are made from inferior jurisdictions within his province; 

A prmmunire is a Sfititetice byirlnfeb .iill the dcbn<i«ent’A goods are 
to the crown, aiid his'bsdy is to lifi in prison duritig the king's 

pleasure. 
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aftd» as an appeal Hes from the bishops in person to him in 
person, so it lies also from the consistory courts of each 
diocese to his archiepiscopal court. During the vacancy of 
any see in his province, he is guardian of the spiritualties 
thereof, as the king i^ of the temporahieS j and he executes 
all ecclesiastical jurisdiction therein, if an archiepiscopal 
see be vacant, the dean and chapter are the spiritual gudr- 
dians, ever since the office of prior of Canterbury was 
.alblished at the reformation. The archbishop is entitled 
to present by lapse to all the ecclesiastical livings in the 
dispo4tl of his diocesan &shops, if not* dlled within six 
montb.^ • ^ 

it IS likewise the privilege, by §ustom, of the archbishop 
of Cantei^aify to crow| the kings and queens of this king- 
dom. And^he hath also by the statute 25 Hen. Vfll. 
G. 21, the power of granting dispensations in any case, not 
contrary to the Holy Scriptures and the law of God, where 
the pope used formerly to grant them ; which is the foun- 
dation of his granting special licences, to marry at any 
place or time, to bold two livings, and the like ; and on this 
also is founded the ri^ht he exercises of conferring degrees, 
in prejudice of the two universities. 

The power and authonty of a bishop, besides the adminis- 
tration of certain holy orditiances peculiar to that sacred 
order, consist principally in inspecting the manners of the 
people and clergy, and punishing them iif order to reforma- 
tion, by ecclesiastical censures. To this purpose he has 
several courts under him, and may visit at pleasure every 
part of his diocese. His chancellor is appointed to hold his 
corns him, and to assist him in mattera of ecclesiastical 
law; who, as well as all other ecclesiastical officers, if lay 
or married, must he a doctor of the civil law, so created in 
some university. It is also the business of a bishop to 
institute, and to direct induction to all ecclesiastical livings 
in his diocese. 

Archbishoprics and bishoprics may become void by 
death, deprivation for any very gross and notorious crime, 
and also by resignation. All resignations must be made to 
q&me superior. Theibfore a bishop must resign to hh 
metropolitan ; but the archbishop can resign to none but 
the king himself. 

11. A dean and chapter are the council of the bishop, 
to assist him with their advice in affairs of religion, and also 
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in the temporal concerns of his see. When the rest of the 
clerg'j were settled in the several parishes of each diocese, 
as hath formerly been mentioned, these were reserved for 
the celebration of divine service in the bishop's own 
cathedral ; and the chief of them, who presided over .the 
rest, obtained the name of or 'dean, being probably 

at first appointed to sup^'ntend ten canons or preben* 
daries. 

All ancient deans are elected by the chapter, by 
d'edire from the king, and letters missive of recomm^ia- 
tion ; in the same jnanner as bisKOps: but in those chapters 
that were founded by Henry spoil^f the 

disi^olved monasteries, t^e deanery is donative, >il3^he 
installation merely by the king’s letters patent, ^'he chap* 
tei^ consisting of canons and prebendaries, ar^ sometimes 
appointed by the king, sometimes by the bishop, and some* 
times by ^ch other. 

Deaneries and prebends may become void, like a bishop- 
ric, by death, by deprivation, or by resignation to either 
the king or the bishop. Also 1 may here mention, once 
for all, that if a dean, pr^endary, or other spiritual person 
be made a bishop, all the pre^rments of which he was 
before possessed are void; and the king may present to 
them in right of his prerogative royal. But they are not 
void by the election, but only by the conseoration. 

IIL An archdeacon hath an ecclesiastical jurisdiction, 
immediately sulnirdinate to the bishop, throughout the 
whole of his diocese, or in some particular part of it*. 
He is usually appointed by the bishop himself; and hath a 
kind of episcopal authority, originally derived «£rom^he 
bishop, but now independent and distinct from his. He 
therefore visits the clergy; and has his separate court fur 
punishment of offenders by spiritual censures, and fm: 
hearing all other causes of ecclesiastical cognizance. 

IV. The rural deans are very ancient officers of the 
cburcbtrimt almest |:one out of use ; though their deaneries 
still suiRt as dan ecclesiastical dlvkion of the diocese or 
archdeaconry* They seem to have been deputies of the 
bishop, planted all round his diocese, the better to inspect 
the conduct of the psrdobiai elergy, to inquire into tmil 

• There 18, we helkte, nc iostaaes remaining of ihe fomer clam of 
archdoacons. 
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report dilapidations, and to examine the candidates for con- 
firmation, and armed, in minuter matters, with an inferior 
^degree of judicial and coercive authority. 

V. The next, and indeed the most numerous, onler of 
men, in the system of ecclesiastical polity, are the parsons 
ahd vicars of churc^ies: in treating of whom 1 shall £rst 
mark out the distinction between them; shall next observe 
the method by which one may become a parson or vicar ; 
,^all then briefly touch upon their rights and duties; and 
shy^^. lastly, show how one may cease to be either. 

A^parson, persona ecdesicBt is one that hath full pos- 
sessio.. of all the rights of a parochial church. He is called 
pafsbif^ ^ersonUi because by his persdn the church, which 
is an invi:\ble body, is represented; and he is in himself a 
body corporate, in order to protect and defend the right* of 
the church, which he personates, by a perpetual succession. 
He is sometimes called the rector, or goverAor of the 
church; hut the appellation of parson, however it may be 
depreciated by familiar, clownish, and indiscriminate use, 
is the most legal, moat beneficial, and most honourable 
title that a parish priest can enjoy; because such a one, Sir 
Edward Coke observes, and he only, is said vicem sen per- 
somm eccleeiee gerere* * A parson has, , during his life, the 
freehold in himself of the parsonage bouse, the glebe, the 
tithes, and other dues. But these are sometimes appro- 
priated; that is to say, the benefice is perpetually annexed 
to some spiritual corporation, either sole or aggregate, 
being the patron of the living; which the law esteems equally 
camble of providing for the service of the church, as any 
single peivate gentleman. This contrivance seems to have 
sjirung from the policy of the monastic orders, who have 
never been deficient in subtle inventions for the increase of 
their own power and emoluments. At the first establish- 
ment of the parochial clergy, the tithes of the parish were 
distributed in a fourfold division; one for the use of the 
bishop, another for , maintaining the ftibric of the church, 
a third for the poori and the fourth to provide for the in- 
cumbent* When the sees of the bishops became otherwise 
amply endowed, they wqre proWbited from demanding tUlir 
ushal share of these titbesr'^hd^ division was into 
three parts only. And hence it was inferred by the mo- 
nasteries, that a small part was sufficient for the officiating 
priest ; and that the remainder might well be applied to 
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the use of their own fraternities^ the endowment of which 
was construed to be a work of the most exalted piet)r, 
subject to the burthen of repairing the church and provid-, 
ing for its constant supply^ And therefore they begged 
and bought, for masses ana obits, sometimes even foi* 
money, all the advowsons within their reach, and thelqi 
appropriated the benefices to the. uses of their own corpo- 
ration. But in order to complete such appropriation 
effectually, the king’s licence, and consent of the bishq^, 
must first he*obtained; because both the king anMhe 
bishop may some t4me or other fiave an interest, by /bpse^ 
in the presentation^ to the benefice; which caty^ver 
happen if it be appropriated to the use of a co^ration, 
which nerer dies ; and also because (jiie law renews a con- 
hdetice in them, that they will not consent w any thing 
that shall be to the prejudice of the church. The consent 
of the patron is also necessarily implied ; because, as was 
before observed, the appropriation can be originally made 
to none, hut to such spiritual corporation, as is also the 
patroii of the church ; the whole being iiideed nothing else 
but an allowance for the patrons to retain the tithes and 
glebe in their own bands, without presenting an}' clerk, 
they themselves undertaking to provide for the service of 
the church. When the apprdjjriation is thus made, the 
uppTopriators and their successors are perpetual parsons of 
the church; and liiust sue and be sued, in all matters 
concerning the rights of the church, % the name of 
parsons. 

In this manner, and sul^t to these conditions, may 
appropriations he made at this day: and thus wer#mb^, if 
not all, of the appropriations at present existing originally 
made ; being annexed to tdshoprics, prebends, religious 
houses, nay even to tiutinertes and certain military orders, 
all of which were spiritijutl ccsrporaaons. At the dissolution 
of monasteries by ^ statutes 27 Hen. VIIL e. 28, and 
01 Hen. c*}^. the appropritOiions of the several par- 
sonages ^d|ph belonged to those resp^tive religious houses, 
aijjonntin^o more than one-thiid 'of all the parishes in 
England, would have been, by the^mjes of the common law^ 
disappropriated; had not a clause in those statutes inter- 
vened, to give them to the king in as ample a manner as 
the abbots, d?c. formerly held the same, at the time of their 
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dissolution. This, thoug^h perhaps scarcely defensible, was 
not without example ; fur the same was done in former 
reigns, when the alien priories, that is, such as were diled 
by foreigners only, Were dissolved and given to the crown. 
And from these two vools have sprung all the lay appro- 
priations of secular parsonages which we now see in the 
kingdom ; they having been afterwards granted out from 
tiM to time by the crown. 

appropriating corporations, or religious houses, 
were wont to depute one^ of their own body to perform 
divine*’ service, and administer the sacraments, in those 
parishes of which the society was thu^ the parson. This 
ofSciatitt^ minister was in reality mo more than a curate, 
deputy, or 'vjcegerentoof the appropriator, and therefore 
called t'icarius or vicar. His stipend was at the discretion 
of the appropriator, who was however bound of common 
right to dnd somebody, qui ilU de temporalibus^ episcopo 
de spiritualibuSi debeat respondere. But this was done in 
so scandalous a manner, and the parishes auffered so much 
by the neglect of the appropiiaturs, that the legislature was 
forced to inteipose. And therefore by statute 4 Hen. IV. 
c. 12, it is ordained that, the vicar shall be perpetual, not 
removable at the caprice of the monastery; and that he 
shall be canonically instituted arid inducted, and be suffi- 
ciently endowed, at the discretion 6f the ordinary, for these 
three express purposes, to do divine service, to inform the 
people, and to keep hospitality. The endowments in con- 
sequence of these statutes have usually been by a portion 
of ^e jdehe, or land, belonging to the parsonage, and a 
particular share of the tithes, which the appropriators 
found it most troublesome to collect, and which are tliere- 
fore generally called small tithes ; the greater, or predial, 
tithes being still reserved to their own use. But one and 
the same rule was not observed in the endowment of all 
vicarages. Hence some are more iiberall|^, and some more 
scantily, endowed ; and hence the titles^ of many things, 
as Wood in particular, are ih some parishes tectorial, and in 
some vicarial tithes. 

* STbe distinction themOre of a parson and vicar is thie ; 
the parson has for the tnost part the whole right to all the 
^ciesiastical dues in his parish : but a vicar has generally 
an appropriator over him, entitled to the best part of the 
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profits ; to whom he is in effect perpetual curfite, with a 
standing salary. 

The method of becoming a parson or vicar is much the 
same. To both there are four requisites necessary : holy 
orders ; presentation ; institution ; and induction. By com- 
mon law, a deacon of any age^ might be instituted and 
inducted to a parsonage or vicaiiage & but now^ by statute 
13 dr 14 Car. 11. c. 4$ no person is capable to be admitted 
to any benefice, unless he hath been first ordained a prijll^, 
and then be in the language of the law, a clerk in oraers* 

Any clerk may.be present^ to a parsonage or. vicarage ; 
that is, the patron, to whom ^he advowson of the church 
belong, may offer His cl^rk to the bishop of the ^locesc to 
to be instituted. But when a clerk is presented? the bishop 
may refuse him upon many accounts. As, l.^lf the patron 
is excommunicated,, and remains in contempt forty days. 
Or, 2. If S.he clerk be nnfit ; which unfitness is of several 
kinds. First, with regard to his person ; as if he be illegiti- 
mate, an outlaw, an excommunicate, an alien, under age, or 
the like. Next with regard to his faith or morals ; as for 
any particular heresy, or vice that is malum, in se. Or, 
lastly, the clerk may be unfit to discharge the pastoral 
office for want of learning. In *any of which cases the 
bishop may refuse the clerL ^ 

If the bishop hath no objections, but admits the patron's 
presentation, the Clerk so admitted is next to be instituted 
by him ; which is a kind of investiture of the spiritual 
part of the benefice; for by institntion the care of the souls 
of the parish is committed to the charge of the cjftk. 
When the ordinary is also the patron, and coffers the 
living, the presentation and institution are one and the 
same act, and are called a collation to a benefice. Upon 
institution also the clerk may enter on the parsonage-hous# 
and glebe, and take the tithes ; but be cannot grant or let 
them, or brinran action for them, till induction. 

InductioiMBilrfdl'med by a mandate from the bishop to 
the archdeacmUwho usually issues out a precept to other 
clergymen to perform it for him. It is done by giving the 
clerk corporal possesion of the chureh, as by holding fbe 
ring of the door, tolling a bell, or the like: and is a form 
required by law, with intent to gi^eoll the parishioners due 
notice, and sufficient certainty of their new minister, to 
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whom their tithes are to be paid. This therefore is the 
investiture of the temporal part of the benefice, as institu- 
tion is of the spiritual. And when a clerk is thus presented, 
instituted, and inducted into a rectory, he is then, and not 
before^ in full and cqpiplete possession, and is called in law 
permnu impersmata^ or parson imparsonee. , 

We have seen that there, i» but one way whereby one 
may become a parson or vicar : there , are many ways by 
^•.^’'ticb one may cease to be so. 1. By death, k, Bf ces- 
sion, in taking another benefice. For by statute 21 Hen. 
VIIL c. 13, if any one having a benefice of eight pounds 
per aipiuni, or upwards, accerding to the present valuation 
in the king's books, accepts any^ other, the first shall be 
fuljudged void, unlesf^ he obtains a dispensation. And a 
vacancy thdi^ made, for want of a dispensation, is csdled 
cession. 3. By consecration ; for, as was mentioned before, 
when a clerk is promoted to a bishopric, all bi^ other pre- 
ferments are void the instant that he is consecrated. But 
there is a method, by the favour of the crown, of holding 
such living in commendam. Commmda^ or ecclesia com» 
mendatUi is a living commended by the crown to the care 
of a clerk, to hold till a proper pastor is provided for it. 
This may be temporary for one, two, or three years; or 
perpetual . being a kind of dispensation to avoid the vacancy 
of the living, and is called a commev^a retmere* 4, By 
resignation. But this is of no avail, till accepted by the 
ordinary ; into whose hands the resignation must be made. 
6. By deprivation, either, first, by sentence declaratory in 
th^cclesiastical court, for fit and sufificient causes allowed 
b 3 ptlie^mtxion law ; such as attainder of treason or felony, 
or conviction of other infamous crime in the king^s courts ; 
for heresy^ infidelity, gross immorality, and the like : or, 
secondly, in pursuance of divers penal statutes, which 
declare the benefice void for some nonfeasance or neglect, 
or else some malefeasance or crime, as, for simony, 

VI. A curate is the lowest degreein the church ; being 
in the same state that a vicar was formesly, an ofiSciating 
temporary minister, instead of the proper incumbent. 
. Though there are what furb called perpetual curacies, where 
ail the tithes are appropriated, and no vicarage endowed, 
{being for some particular reasons exempted from the statute 
of Hen. ly,), but, instead thereof, such perpetual curate is 
appointed by the appropriator. 
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Thus much of the clergy, properly so called. There 
are also certain inferior ecclesiastical officers of whom the 
common law takes notice; and that»,princij|ally, to assist 
the ecclesiastical jurisdiction, where it i$ deficient in powers. 
On which officers 1 shall make a few <prsory remarks. 

VII. Churchwardens are the guardians or keepers of the 
church, and representatives of the body of the parish. 
They are sometimes appointed by the minister, sometimes 
by tMe parish, sometimes by both together, as custQ|^ 
directs* The}^ are taken, in favour of the church, to be,'mr 
some purposes, a kind of corporation at the common law: 
that is, they are enabled by that name to have a pmperty 
in goods and chattels!! andftto bring actions for them, mr the 
use and profit of the parish. Their ^ffice also is to repair 
the "^church, and make rates and levies for tl&t purpose ; 
but these are recoverable only in the ecclesiastical court. 
They are shso joined with the overseers in the care and 
maintenance of the poor. They are to levy a shilling far< 
feiture on all such as do not repair to church on Sundays 
and holidays, and are empowered to keep all persons orderly 
while there ; to which end it has been held that a church- 
warden may justify the pulling off adman’s hat, without 
being guilty of either an assault or trespass. There are 
also a multitude of other petty |»arochial powers committed 
to their charge by divers acts of parliament. 

VIIL Parish cletks and sextons are also regarded 1^ the 
common law, as persons who have freeholds in their offices ; 
and therefore though they may he punished, vet they 
cannot be deprived, by ecclesiastical censures'^. The parish 
clerk was formerly very frequently in holy orders, afitl some 
are so to this day. He is generally appointed by the 
incumbent, hut by custom may be chosen by the inhabitants. 

* The coKJBjentotor onl^ meant hy tbw, that the eedebiastieal court 
ciuinot dcpriy ^HU b : for it is thought that the incumbent may remove 
the clerk forsd|j|B}t<»us^ ^ He certainly/' said lord Mansfield, ‘Miolds 
his office qttaimm»e aerhe It. v. Warrew, Cowp. 371. 


QUESTIONS. 

Can a Clergyman be a Juryman ? A sheriff ? A constable ? 
he engage inAsrade ? 

low is an Archbishop, or Bishop, elected ? 
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What led to the intcrferenee of Kings in the nomination of these 
ecclesiastical officers ? 

What was the origin of the mnge d^elire ? 
ilow is the right of nomination now exercised by the crown ? 
What is the penalty Attached to a disregard of the nomination of 
the crown ? 

What are the duties and powers of an Archbishop ? 

Wlio crowns the Kings and Queens of Great Britain? 

What is the duty of a bishop ? » 

- Archbishopric «r Bishopric become void ? 

What are the “ Dean and Chapter ? ** Ho>^ elected ? 

Wliat becomes of the preferments of a spiritual person when he is 
made a Bishop ? ^ 

What is an^ArchdeaciAi, how appointed, and what are his func- 
tions ? 

What are Rural Deans ? • 

W’hat is a Parson — and from what is the word derived ? 

Who has the freehold of the parsonage-house, the glebe, and tithes, 
^c. ? 

What are appropriators ? State their history ? 

What is a “ Ticor $ 

To whom do great tithes, and small tithes belong ? 

Mliat is the distinction betwe^ a Parson and a Vicar ? 

What are the four requisites in order to become a Parson or Vicar ? 
What is necessary before a Deacon can be made a Parson or Vicar? 
What is a collation to a benefice i 
What is Induction — and how performed? 

How may a Parson, or Vicar, cease to be such ? 

holding a living tn commenddfn 9 
What is the lowest degree in the church ? 

What are Churchwardens? How apppinted? What are their 
general duties ? 

Who are Parish-Clerkfi and Sextons ? 
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the civil stave. 

NOBILITY — KNIGHTHOOP-^BARONETCY-^ESauIRKS-- 
GENTLBMBN. 


The civil state tdnsj^sts cJ the nobility and the com- 
xnon^ty. The nobility, the peerage of Groat Britain, or 
lords temporal^as forming, together with .^the bishops, 
one of the supreme braiiches of the legislature — we are 
here to cojsider ficcording to their several degrees or titles 
of honour. 

All degrees of nobility and honour are derived from the 
king, as their fountain • ; and be may institute what new 
titles he pleases. Hence it is that alt degrees of nobility 
are not of equal antiquity. Those no^ in use are dukes, 
marquesses, earls, viscounts, and barons f . 

L A duke, though he is with us, in respect of his title 
of nobility, inferior, in point of antiquity, to many others, 
yet is superior to> all of them in rank ; his being the hrst 
title of dignity after the royal family. Among the Saxons, 
the Latin name of dukes, is very frequent^ and signi- 
lied, as among the Homans, the commanders or leaders of 
their armies, whom in their own language thrjsHtalled 
£)e]tet034k ; and in the laws of Hen. L, as translated by 
Lambard, we find them calted heretockiu Bi|t after the 
Norman conquest, which changed the military polity of the 
nation, the kings themselves continuing for miny genera- 
tions dub^f Normandy, they would not honour any sub- 
jects title of duke,' till the time of Edward III. ; 

who,l||Bing {o be king of France, and thereby losing the 
ducal 31^116 royal dignity, in the eleventh year of his reign 
created his son, Edward the Black Prince, duke of Corn- 

♦ 4 iTiBt. aea, 

f For tlie originti] of tbeie Utles oii tbp eonthieht of Euro|»e, anti their 
^bif^ucatmtroSttotioQ laiothiB island, bps Mr. Seldoii*H 



THE CIVIL STATE. 


191 


wall ; and many, of the royal family especially, were after- 
wards raised to the like honour. However, in the reign of 
queen Elizabeth, A. p. 1572, the whole order became utterly 
extinct ; but it was revived about fifty years afterwards by 
her successor, who wa^ remarkably prodigal of honours, in 
the person of George Yilliers, duke of Buckinghan). 

2. A marquess, tnarchio^ is the next degree of nobility. 
His office formerly was (for dignity and duty were never 
"Separated by our ancestors) to guard the frontiers and limits 
of the kingdom, which wens called the marches, from the 
teutonic word marche, a limit ; such as, in particular, were 
the marches of Wales and Gotland, while each continued 
to be an enemy’s country. The persons who had command 
thert3 were oqlled lordt marchers, or marquesses, whoae 
authority was abolished by statute 27 Hen. Vlll. c. 27 ; 
though the title had long before been made a lUEve ensign 
of honour, Robert Vere, earl of Oxford, being created mar- 
quess of Dvblin, by Richard II., in the eighth year of hie 
reign. 

3. An earl is a title of nobility so ancient that its original 
cannot clearly be traced out. Thus much seems tolerably 
certain : that among the Saxons they are called ealdormen^ 
quasi eldermen, signifying the same as senior or senator 
among the Romans ; and also shiremm^ because they had 
each of them the civil government of a several division or 
shire. On the irruption of the Danes they changed the 
name to eorles^ which, according to Camden, signified the 
same in their language. In Latin they are called comiteSf 
a titlm^lul^used in the empire from being the kings atten- 
dants ; a sodetate nomen sumpserunt, rsg^es enim tales 
sibi associantJ* After the Norman conquest they were for 
some time called counts, or eoimtees^ from the French ; but 
they did npti long retain that name themselves, though 
their shires are from thence called counties to this day. 
The name of earls, or comites, is now bacom a mere title, 
they having nothing to do with the goterpment of the 
county ; which, as has been more than ence observed, is 
devolved on the sheriff^ the earl’s deputy, or cke-comee* 
In wsits and commissions, and other formal instruments, 
the king, when he mentions any peer of the degree, of an 
earl, usually styles him « trusty and well-belof ed cousin : ” 
an appellati^. as ancient as the reign of Henry IV., who 
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1>eiiig eith^^ by his wife, his Mother, or his sisters, actually 
related or allied to every earl then io the kingdom, artfully 
and constantly acknowledged that connection in all bis 
letters and other public, acts ; from whence the usage has 
descended to bis successors, though the reason has long ago 
failed. 

4. The name of or viscount, was afterwards ’ 

made use of as an arbitrary title of honour, without any 
shadow of plSce pertaining to it, by Henry the Sixth*; 
when, in the eighteenth year of his reign^ he created John 
Beaumont a peer, by the name of viscount Beaumont, 
which was the iirs^ instance 6f the kind. 

5. .A baron’s is the*most general and universal title of 

lability; for originally every One of the pe^rs of superior 
rank had also a Wony annexed to bis other titles. But it 
hath soisetimea happened that when an ancient baron hath 
been raised to a new degree of peerage, in the course of a 
few generations the two titles have descended differently, 
one perhaps to the male descendants, the other to the 
heirs general, whereby the earldom or other superior title 
hath subsisted without a l^rony ; and Ihere are also modern 
instances where earls and viscounts have been created with* 
out annexing a barony to |beir other honours : so that 
now the rule doth not hold universally, that all peers are 
barons. The oyigin and antiquity of baronies have occa- 
sioned great inquiries am'jng our English antiquaries. 
The most probable opinion seems to be, that they were the 
same with our present lords of manors ; to which the name 
of court baron, which is the lord’s court, and to 

every manor, gives some countenance. It may ne collectel^ 
from king John’s mdgna <^rta, that originally all lords of 
manors, or barons, that held of the king in capite, had seats 
in the great councU, or parliament ; till about the reign of 
that prince the conflux of them became so large and trou- 
blesome, thaj^ fbq Jdag,: was obliged to divide them, and 
summoiyftlv the greats barons in person, leaving the 
small onlno”'{w summoned by the sheriff, and, as iV is said, 
to sit by repi^iYtaUon in another house ; which gave rise 

^ to the sepafation of Ibe two bouses of parliament; By 
degrees the title oamsi to be eonflned to the greater Imrons, 
or lords of parliament only : and there were no other barons- 
among the pe^^e but such as were aummoiitd hy ivrtt, in 
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r^pect of the tenure of their lands or haronies, till Richard 
t^e Second first made it a mere title of bonoiir^ by confer* 
ring it on divers persons by his letters patents 

Having made this short inquiry ii^o the original of our 
several degrees of nobility, 1 shall nesct consider the manner 
in which they may be created. The right of peerage seems 
to have been originally territorial; that is, annexed to 
lands, honours, castles, manors, and the like, the proprietors 
and possessors of which were, in right of thpse estates, 
allowed to he peers of the igealm, and were summoned to 
parliament to do suit and service to their *sovereign : and 
when the land was alienated, the dignity* passed with it as 
appendant. Thus the bishops still ^ in the house of lords 
in right of succession toocertain ancient baronies annexed^ 
or supposed to^be annexed, to their episcopal lands; and 
thus, in 11 Hen* VI., the possession of the castle qf Arun- 
del was adjudged to confer an earldom on its possessor. 

‘ But afterwards, when alienations grew to be frequent, the 
dignity of peerage was confined to the lineage of the party 
ennobled, and instead of territorial became personal. Actual 
proof of a tenure by barony became no longer necessary to 
constitute a lord of parliament ; but the record of the wTit 
of summons to him or his ancestors was admitted as a suffi- 
cient evidence of the tenure. 

Peers are now- created either by writ oj; by patent ; for 
those who claim by prescription must suppose either a writ 
or patent made to their ancestors, though by length of time 
it is lust. The creation by writ, or the king s letter, is a 
summ Qug to attend the house of peers, by the style and 
title oftBR barony which the king is pleased to confer ; 
that by patent is a royal grant to a subject of any dignity 
and degree of peerage. The creation by writ is the more 
imcient way ; but a man is not ennobled thereby unless he 
actually take his seat in the house of lords, and some are of 
opinion that there must be at least two jfrril^ of summons 
and a sitting in two distinct parliaments to evidence an 
hereditary barony ; and therefore the most utual, because 
the surest, way is to grant the dignity by patent, which 
anure^to a man and his heirs according to the limitations 
thereof, though he never himself makes use of it. Yet it 
is frequent to call up the eldest son of a peer to the house 
of lords by writ of summons, in the name of his father’s 
*barony ; becauj^ in that case there is no danger of his chil- 
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(Iren’s losing the nobility in cy^se be never takes his seat ; 
for they succeed to their grandfather. Creation by 
writ has also one advantage over that by patent ; for a 
peJt^n created by writ holds the dignity to bim and his 
heirs> without nny words to that puirport in the writ; but 
in letters patent there must be words to direct the inberi* 
tance, else the dignity enures only to the grantee for life* 
For a man or woman may be created noble for their own 
lives, and the dignity not descend to their heirs at all, or 
descend only to some particula| heirs: as where a peerage 
is limited to a man, and the heirs male of his body by 
Elizabeth his present lady, &nd not to such heirs by any 
former or future wife. ^ 

^Let us next take a view of a few of the principal inci- 
dents attending^ the nobility, exclusive of tUeir capacity as 
members of parliament and as hereditary counsellors of the 
crown; both of which we have before considered. And 
lirst we must observe, that in criminal cases a nobleman 
shall be tried by his peers. The great are always obnoxious 
to popular envy ; were they to be judged by the people, 
they might be in danger from the prejudice of their judges, 
and would moreover be deprived of the privilege of the 
meanest subjects, that of being tried by their equals, which 
is secured to all the realm by rmgna mria^ c. 29. It is 
said that this does not extend to bishops, who, though they 
are lords of parliament, and sit there by virtue of their 
bamniek which they hold jure ecclesUBi yet are not ennobled 
in blood, and consequently not peers with the nobility* 
As to peeresses, there was no pr^edent for their ti^^when 
accused of treason or felony till after Eleanor ti^'ess of 
Gloucester, wife to the lord protector, was accused of trea- 
son and found guilty of witchcraft, in an ecclesic^stical synod, 
through the intri^es of cardinal Beaufort This very 
extraordinaiy trial gave occasion to a special statute, 
20 Hen^VI* c*J9, wiii^ declfi^s the la;w to be, that peeresses, 
either in* thair bwn right or by marriage, shall be tried 
before the salHo judicature as other peers of the realm. If 
a woman, noble in her own rights marries a common^ she 
still remains iioUe, ai4 shM be by her peers t }>utif 
she be only noble by mariiage/ then by a second marriage 

f ’th a commoner shedbsea W dignity ; for as by marriage, 
is gained, by, marrii^a ib ie also lost Yet if a duchess 
doa^ager jmarries a baron, she continued a dt^^ess still ; for 
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all the nobility are pares ^ and therefore it is no degradation. 
A peer, or peeress, either in her own right or by marriage, 
cannot be arrested in civil cases ; and they hare also many 
peculiar privileges annexed to their peerage in the course 
of judicial proceedings.* A peer sitting in judgment gives 
not his verdict upon oath, like an ordinary juryman, but 
upon his honour ; he answers also to bills in chancery upon 
his honour, and not upon his oath ; but when he is examined 
^ a witness either in civil or criminal cases, He must be 
sworn : for the respect which*the law shews, to the honour 
of a peer does not extend so far as to overturn a settled 
maxim, that in judicio non creditor nisi Juratis. The 
honour of peers is however so highly tendered by the law^ 
that it is much more penal to spread false reports of them 
and certain other great officers of the realm than of other 
men : scandal against them being called by the peculiar 
name of scandalum magnatum, and subjected to peculiar 
punishments by divers ancient statutes- 

A peer cannot lose his nobility but by death or attainder ; 
though there was an instance in the reign of Edward the 
Fourth of the degradation of George Nevile duke of Bed- 
ford, by act of parliament, oh account of his poverty, which 
rendered him unable to support*his dignity. But this is a 
singular instance ; which serves at the same time, hy having 
happened, to shew the power of parliament, hnd, by having 
happened but once, to shew how tender the parliament 
hath been in exerting so high a power. It hath been said, 
indeed, that if a baron #aSte his estate, so that he is not 
able the degree, the king may degrade him ; but 

it is expressly held by later authority that a peer cannot be 
degraded but by act of parliament. 

The commonalty, like the nobility, are divided into seve- 
ral degrees ; and, as the lords, though different in r^nk, 
yet all of them are peers in respect of ^^belr nobility, so 
the commoners, though some are greatly 'superior to 
others, yet all are in law peers, in respect of their want of 
nobility. 

The first name of dignity next beneath a peer was 
ancifentjy that of vidames^ or ; who 

are mentioned by our ancient lawyer^ as wt magnm dif^ni* 
and sir Edward Coke speaks highly of the^*„ Yet 
they are now ^uite oht of use ; and our legal antmuarl^ are 
nof agreed updP even their original or ancient office, 
ic 2 
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Now, therefore, the first persoiial dignity, after the nobi- 
lity, is a knight of the order of St. George, or of the garter, 
first instituted by Edward III., a.d. 1344. Next (but 
not till after certain official dignities, as privy councillors, 
the chancellors of the exchequer, add duchy of Lancaster, 
the chief justice of the king's bench, the master of the 
rolls, and the other English judges,) follows a knight ban- 
neret ; who indeed by statutes 5 Ric. IL st, 2. c. 4. and 14 
Ric. II. c. li. is ranked next after barons; and his prece-" 
dence before the younger 8on» of viscounts was confirmed 
to him by order^'of king James I. in the tenth year of his 
r^ign. But in order to entitle himself to this rank he 
must have been created by the king in person, in the fieldi, 
ulider the royal banners, in time^f open war. Else he 
ranks after baronets ; who are the next in order ; which 
title is a< dignity of inheritance, created by letters patent, 
and usually descendible to the issue male. It was first 
instituted by king James the First, A.D. 1611, in order to 
raise a competent sum for the reduction of the province of 
Ulster in Ireland ; for which reason all baronets have the 
arms of Ulster superadded to their family coat. Next 
follow knights of the hath; an order instituted by king 
Henry IV. and revived by king George the First. They 
are so called, from the ceremony of bathing the night 
before their creation. The last of these inferior nobility 
are knights bachelors : the most ancient, though the lowest 
order of knighthood amongst us; for we have an instance 
of king Alfred^s conferring this or^ron his son Athelstan. 
The custom of the ancient Germans was to their 
young men a shield and a lance in the great council : this 
was equivalent to the mH/is of the Romans ; before 
this* they were not permitted to bear arms, but were ac- 
counted as a part of the father’s household ; after it, as 
part of the community. Hence some derive the usage of 
knightin g, j^h ich has prevailed all over the western world, 
since itsi|||w by colonies from those northern heroes. 
K nights l^T called in Latin e^te$ iturati: avrati, from 
the gilt spurs they wore ; and because they always 

served on horseback ; for it is observable, that alm/>st all 
niitions call their knights by some appellation derived from 
a horse. They are iuso called in oar law militeSf because 
they formed a part of the royd army, in virtue of their 
feudal tenures; one condition of which was, that every one 
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who held a knig'ht's fee immediately under the crown » 
which in Edward the Second’s time amounted to 20/. per 
annum, was obliged to be knighted, and attend the king in 
his wars, or fin^ for his non-compliance. The exertion of 
this prerogative, as an expedient to raise money in the 
reign of Charles the First, gave great offence, though war- 
ranted by law, and the recent example of queen Elizabeth : 
but it was by the statute 16 Car. 1. c. 16. abolished ; and 
this kind of knighthood has, since that time^ fallen into 
great disregard. * 

These, Sir Edward Coke saysf, are all the names of dig- 
nity in this kingdom, esquires and geytlemen being only 
names of worship. But l^fore thefeie last the heralds rank 
all colonels, serjeants at^law, and doctors in the three learnjed 
professions J.’ 

Esquires and gentlemen are confounded together by Sir 
Edward Coke, who ol»serves, that every esquire is a gentle- 
man, and a gentleman is defined to be one qui arma gerit^ 
who bears coat armour, the grant of which adds gentility 
to a man’s family ; in like manner as civil nobility, among 
the Romans, was founded in the jus imaginumi or having 
the image of one ancestgr at least, who had borne some 
curule office. It is indeed matter somewhat unsettled, 
what constitutes the distinction, or who is a real esquire ; 
for it is not an estate, however large, that confers this rank 
upon its owner. Camden, who was himself a herald, dis- 
tinguishes them the most accurately; and he reckons up 
four sorts of them. 1. The eldest sons of knights, and 
thei?i 3 il ^|g st sons in perpetual succession. 2. The eldest sons 
of younger sons of peers, and their eldest sons in like per- 
petual succession; both which species of esquires Sir Henry 
Spelman entitles am^eri natalUiL 3. Esquires created 
by the king’s letters patent, or other investiture; aud their 
ehlest sons. 4. Esquires by virtue of their offices; as 
justices of the peace, and others who bear apy office of trust 
under the crown* To these may be added, thresquires of 
knights of the bath, each of whom constitiftes three at his 

— - ’ g 

• lost. 

^ The rules of pwiccdence in i^gland may be reduced to the following 
table : ii» which those marked ♦ are eiititM to the rank here allotted 
them, hy stat. 31 Henry VIll. c. 10;— marked f, by statute 1 "W, & M. 
c. 21 marked |1, by letters patent 9, 10, and 14 j«ic. h wliich ace in 
Seld. Tit., of Hon, 11. 3* 46, aud II. 11. 3;— marked j:,by ancient usati^c 
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installation ; and all foreign, nay, Irish peers ; for not only 
these, but the eldest sons of peers of Great Britain, though 
frequently titular lords, are only esquires in the law, and 

— — ^ 

ami cstublisjic<l cufttom ; for which see, amongf others, Camden’s Britannia, 
fif, ordhies f Millcs'a Catalogue of Honour, edit, 1610, and Chauibcr- 
laync's Present State of Kngland, p. 3. cli. 3* 

TABLR OF PRfiCBOENCE. 


* The Icing's children and grand 

clnhlrci). • 

* The hing’s brethren. 

« — uncles. ‘ 

* nephews. * 

* Archbishop of Cantefbury.c 

* Lord chancellor or keeper, if a 
ft baron. 

* Archbishop of York. 

* Lord treasurer, 'X 

•UrdpnakentoftheU^^^^^ 

■ Lord privy seal, ) 

* Lordgi'cat chamberlain.'^ 

(But see private slat* 

1 Ctco. T. e< S.) 

* Lord high constable, 

* Loid marshal, 

* liord admiral, 

* Lord steward of the 

household, 

* Lonl chamberlain Sf the 

household, J 

* Dukes. 

* Marquesses. 

Dukes’ eldest sons. 

* Earls. 

X Marquesses* eldest sons, 

* Dukes’ younger sons. 

* Viscounts. 

X Earls' eldest sons. 

X Mai-qiiesscs’ youngoil* Bons. 
Secretory of state, if a bishop. 

* Bish«|rof If ndcM. • 

* — Durham. 

* Winihostcr. 

* Bishops. 

* Secretary of state, if a barAi. 


.fe 

•3 

V 


• Barons. 

t Sjicakcrofthe house of commons. 

* Lords commissioners of the great 

seal. 

X Viscounts* eldest sons. 

X Earls* younger sons, 
t I^rons* oldest sons. 

11 loiights of the garter. 

{| Privy councillors. 

11 Chancellor of the cxclicquer. 

11 Chancellor of the duchy; 
jj Chief justice of the king's bench. 
}] Master of the rolls, 
jj Chief justice of the common 
pleas. 

IJ Chief baron of the c.vchoquer. 

}| Judges, and bartms of the coif, 
jj Knights bannerets, royaL 
jj Visco lints’ younger sous, 
jj Barons’ younger sons, 
jj Buroucts. 
jj Knights bannerets. 

X Knights of the bath. 

X Knights bachelors, 

]i Baronots’ oldest sons, 
jj Knights’ eldest sou^ , 
ii HflinnetB* yonnper 
jj Knights* younger sons. 

X Colonels. 

X Serjeants at law. 

J Doctors. . 

X Esquires. 

X Gentlemen. 

X Voomen. 

X Tradesmen. , 

X ArtifieerB* 

X lAbouiers. 




M.B, Married women and widows uh entitled to the same tank among 
each other, as their liusbanda would respectively have borne between 
themselves, except such rank is merely professional or official;— and 
tinman ied women to the same tank as their eldest brothers would bear 
among men^ during the lives of their fi^thers. 
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must be so named in all legal proceedings. As for gentle- 
men, says Sir Thomas Smith, they be made good cheap in 
this kingdom: for whosoever studieth the laws of the 
realm, who studieth in the universities, who professeth the 
liberal sciences, and, lo be short, who can live idly and 
without manual labour, and will bear the port, charge, and 
countenance of a gentleman, he shall be called master, and 
shall be taken for a gentleman. A yeoman is he that 
hath free land of forty shillings by the year; who was 
anciently thereby qualified* to serve on Juries, vote for 
knights of the shire, and do any other act, where the law 
requires one that is probus et kgalis homo. 

The rest of the commonalty ate tradesmen, artificers, 
and labourers., * $ 


QUESTIONS. 

Why is the king styled the of honour ? 

What is the first title of rank, next to the royal family ? 

What is a marquess ? An earl ? 

Who first created \iscounW? 

What is a baron ? ♦ 

How do the bishops come to sit in the house of lords ? 

What are the two methods of creating peers ^ Describe them. 
By whom must a nobleman be tried ? Why ? 

Is there any difference between the marriage of a peeress with a 
commoner, and with a peer but of rank inferior? 

Wht.9NAoes a [leer speak upon his honour, and when must he be 
sworn 9 

What is scandalum ma^natum ? 

How may a peer lose his nobility ? 

What is the order of dignity next to the, peerage.^ 

How is a baronet created? 

What is a knight of the bath } Whence the ndhie ? 

What are knights bachelors ? Explain the tetm^cquiies aurati. 
Who are esquires ? What are the four classes of esquires named 
by Camden ? 

’W*ho are gentlemen? 

Who are yeomen ? 
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The inilitar3i( state include! the whole of the soldiery ; 
or such persons as are peculiarly appointed among the rest 
of the people, for the ^feguard and defence of the realm. 

In the time of our Saxon an^stors, as appears from 
Edward the confessor's laws, the military force of this king- 
dom was in 'the hands of the dukes or heretoclis * who 
were coifstituted through every province and county in the 
kingdom ; being taken out of the principal nobility, and 
such as were most remarkable for being ‘‘ sapimies, jfideleSf 
ct ammosiy Their duty was to lead and regulate the Eng- 
lish armies, with a very unlimited power ; ^^prout ek vimm 
fuerity ad honorem aoronm et utilitatem regni,** And 
because of this great power they were elected by the people 
in their full assembly, or folkmote, in the same manner as 
sheriiFs were elected : following still that old fundamental 
maxim of the Saxon constitution, that where any officer 
was intrusted with snch power, as if abused might tend to 
the oppression of the people, that power was delegated to 
him by the vote of the people themselves. 

This large share of power, thus conferred by tlf^people, 
though intended to preserve the liberty of the subject, was 
perhaps unreasonably detrimental to the prerogative of the 
crown ; and accordingly we find a very ill use made of it by 
Edric duke of Mercia, in the reign of king Edmund Ironside ; 
who, by his office of duke or heretoch, was entitled to a 
large coinman<f in^ the hinge's army, and by his repeated 
treache ricfiLa t glast transferred the crown to Canute the 
Dane. ' 

It n i pms universally agreed by all historians, that king 
i^S^rst settled a national militia in this kingdom, and 
prudent discipline made all the subjects of his do- 

* From the Bason here (cxereitui) and togm (ducere)-- the general of 

army 
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minions soldiers : but we are unfortunately left in the dark 
as to the particulars of this his so celebrated regulation ; 
though, from what was last observed, the dukes seem to have 
been left in possession of too large and independent a power : 
which enabled duke Harold, on the death of Edward the 
confessor, though a stranger to the royal blood, to mount, 
for a short space, the throne of this kingdom, in prejudice 
of Edgar Atheling, the rightful heir. 

Upon the Norman conquest, the feudal law w/is introduced 
here in all its rigour, the vihole of which is built on a mili- 
tary plan. 1 shall not now enter into the particulars of that 
constitution, but shall only Observe, that, in consequence 
thereof, all the lands in the kingdom were divided into 
what were called kni^ts* fees, in number above si^jty 
thousand ; and for every knight’s fee a knight, or 
soldier, milesy was hound to attend the king in hi^ wars, for 
forty days in a year ; in which space of time, before war was 
reduced to n science, the campaign was generally finished, 
and a kingdom either conquered or victorious. By this 
means, the king had, without any expense, an army of sixty 
thousand men always ready at his command. 

This personal service, in process of time, degenerated into 
pecuniary commutations or #ids, and at last the military 
part of the feudal system was abolished at the restoration, 
by statute 12 Car. II. c. 24. , 

In the mean time, we are not to imagine that the kingdom 
was left wholly without defence, in case of domestic insur- 
rections, or the prospect of foreign invasipns. Besides those, 
who-bj^^heir military tenures were bound to perform forty 
days* service in the held; first the assize of arms, enacted 
27 Hen. II, and afterwards the statute of Winchester under 
Edward I., obliged every man, according to his estate 
and degree, to provide a determinate quantity of such arms 
as were then in use, in order to keep the peace ; and con- 
stables were appointed in all hundreds by latter statute, 
to see that such arms were provided. These weapons were 
changed by the statute, 4 & 5 Pb. M. S. 2, into others 
of more modern service,; but, both this and the former pro- 
visions, were repealed in the reign of James I. While these 
continued in force, it was usual, from time to tirne for our 
princes to issue commissions bf array, and send into every 
county officers in whom they could confi*de, to muster and 
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array, or set in military order, the inhabitants of every dis- 
trict ; and the form of the commission of array was settled 
in parliament in the 5 Hen. IV., when it was also pro- 
vided that no man should be compelled to go, out of the 
kingdom, at any rate, nor out of hia shire, but in cases of 
urgent necessity ; nor should provide soldiers, unless by 
consent of parliament. About the reign of king Henry 
VII 1., or his children, lieutenants began to be introduced, 
as standing representatives of the crown, to keep the counties 
in military order; for we Bnd them mentioned as known 
officers in the statute 4 di 5 rh. Sc M. c. 3. though they 
had ^ot been then long in use$ for Camden speaks of them, 
in the time of queen Elicabetb, as extraordinary magistrates 
constituted only in times of difficulty and danger. But the 
intro4uction of these commissionsof lieutenan5y, which con* 
tained in substance the same powers as the old commissions 
of array, caused the latter to fall into disuse. 

In this state things continued, till the repeal of the sta- 
tutes of armour in the reign of king James the First : after 
which, when king Charles the First bad^ during his northern 
expeditions, issued commtsisions of lieuteuancy, and exerted 
some military powers, which, haying been long exercised, 
were thought to belong to th^ crown, it became a question 
in the long parliament, bow ftr the power of militia did 
inherently reside in the king ; being now unsupported by 
any statute, andt founded only upon Immemorial usage. 
This question, long agitated with great heat and resentment 
on both sides, became at length the immediate cause of the 
fatal rupture between the king imd his parliament jtbg two 
houses not only denying this prerogative of the the 

legahty of which might perhaps he somewhat doubtfnl ; but 
also seizing into their own handle tb^ entire power of the 
militia, of the illegality of which there could never be any 
doubt at alL 

Soon after tl^e restoration of Jung Charles the Seconds 
when thM|||||itary tenures were abolished, it was thought 
proper t JIHmaia the power of the militia, to recognize 
the sole ri^t of the crown to govern and command them, 
and to put the whole into a more regular method of i^ili- 
tary subordination ; and the order, in which the militia now 

2 by law, is principally built upon the statutes which 
hen enacted. It is true the two last of them are 
intiy repealed ; but many of their provisions are re- 
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enacted, >vith the addition of some new- regulations, by the 
present militia laws ; the general scheme of which is to 
discipline a certain number of the inhabitants of every 
county, chosen by lot for three years ; and officered by the 
lord lieutenant, the deputy lieutenants, and other principal 
landholders, under a commission frdufn the crown. They are 
not compellable to march out of their own counties, unless, 
in case of invasion, or actual rebellion within the realm or 
any of its dominions or territories, nor in any case com- 
pellable to march out of th^ kingdom. They are to be ex- 
ercised at stated times : and their discipline, in genera], is 
liberal and easy ; but, when ^rawn out^into actual service, 
they are subject to the rigours of martial law, as necessary 
to keep them in order. ♦ This is the constitutional security 
which our laws have provided for the public peace, and for 
protecting the realm against foreign or domestic yiolence. 

The petition of ri^t enacts, that no soldier shall be 
quartered on the subject without his consent ; and that no 
commission shall issue to proceed within this land according 
to martial law. And whereas, after the restoration, king 
Charles the Second kept up above five thousand regular 
troops, by his own authority, for guards and garrisons ; 
which king James the Second by degrees increased to no 
less than thirty thousand, all paid froth the civil list ; it 
was mode one of the articles of the bill pf rights, that the 
raising or keeping a standing army within the kingdom in 
time of peace, unless it be with consent of parliament, is 
against law, 

the fashion of keeping standing hrmies, which was 
first introduced by Charles VU. iU France, a. d. 1445, has, of 
late years, universally prevailed over Europe : it has also, 
for many years past, been annually judged necessary by our 
legislature, for the safety of the kingdom, the defence of 
the possessions of the crown of Great Britain, and the pre- 
servation of the balance of power in F^urope, to maintain, 
even in time of peade^ a standing body of troops, under 
the command of the crown ; who oite, ho\^ever, ipso facto 
disbanded at the expiration of every year, unless continued 
by parliament. 

To keep this body of troops in oriler, an annual act of 
pariiameht likewise passes, to punish qautiny and' deser- 
tion, and for the better payment of the army and their 
quarters.” This regulates the manner in which they are to 
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be dispersed among the several innkeepers and victuallers 
throughout the kingdom ; and establishes a law martial for 
their government. By this9 among other things^ it is 
enacted, that if any officer dr soldier shall excite, or join 
any mutiny, or, knowing of it, shall ciot give notice to the 
commanding officer; or shall desert or list in any other 
regiment, or sleep upon his post, or leave it before he is 
relieved, or hold correspondence with a rebel or enemy, or 
strike or use violence to his superior officer, or shall disobey 
his lawful commands; such ^offender shall suffer such 
punishment as a*court martial shall indict, though it extend 
to death itself. , • 

The royal navy of England hath ever been its greatest 
defence and ornament ; it is its ancieSit and natural strength ; 
thb doating bulwark of the island ; an army from which, 
however strong and powerful, no danger can ever be 
apprehended to liberty ; and accordingly it has been assi- 
duously cultivated, even from the earliest ages. To so 
much perfection was our naval reputation arrived in the 
twelfth century, that the code of maritime laws, whichrare 
called the laws of Oleron, and are received by all nations in 
Europe as the ground and substiTiction of all their marine 
constitutions, was confessedly pompiled by our king Richard 
the First, at the isle of Oleron on the coast of France, then 
part of the possessions of the crown of England. And yet, 
so vastly inferior were our ancestors in this point to the 
present age, that, even in the maritime reign of queen 
Elizabeth, sir Edward Coke thinks it matter of boast that 
the royal navy of England then consisted of t h^ -and- 
thirty ships. The present condition of our marine is in 
great measure owing to the salutary provisions of the statutes 
called the navigation acts ; whereby the constant increase 
of English shipping and seamen was not only encouraged, 
but rendered unavoidably necessary^. 

The method />f ordering seamen in the royal fleet, and 
keeping up a regular discipline there, is directed by certain 
express ruie|§, • articles, and orders, first enacted by the 
' — 

* AjcI ia the atat. 3 & 4 W. 4. cap. 54.® hs 

P SijIlher with those of the Ship Be^stry Act, parsed in the 
iriilbo found abridged and explained in Smith's Compendium 
te haw,^, 87. There are two very recent Acts for the regula- 
ouragement of seamen in the King’s and Merchant Service, 
^ 4. cap. 18, and S dt e W, 4. c. 24, 


NAVAL ESTATES. 


$05 

authority of parliament soon after the restoration, but since 
new modelled and altered^ after the peace of Aix-la-Chapelle, 
to remedy some defects which were of fatal consequence in 
conducting the preceding war. 


QUESTIONS. 

In whose hands were the military forces of the* kingdom in the 
time of the Saxons ? * 

Who were their officers, and |iow appointed ? 

Who hrst settled a national militia in thtf kingdom ? 

By what means was l^rold enabled to usurp the throne in preju* 
dice of Edgar Athcling ? * 

How did William the Conqueror secure an army of 60,000 men 
constantly at his command, without any expense ? * 

Was there any other method resorted to than ibis, to keep the 
{>eace ? 

, What were commissions of array ? 

^When were lieutenants introduced, and how ? 

What was the great question that was the immediate cause of the 
fatal rupture between Charles 1. and his parliament ? 

Ilow did the parliament act hpon that occasion ? 

How are the militia now constituted ? 

What did the petition of right, and the bjll of rights, enact con- 
cerning a standing army ? 

When, and by whom, were the laws of Oteron framed ? 
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The three g:reat relations in private life are, 1. That of 
master and servemti which is founded in convenience, 
whereby a man is directed to call in the assistance of others, 
where his own skill* andc labour will not be sufficient to 
answer the cares incumbent upon hinn 2. That of husha^id 
andSeife / which is founded in nature, but modified by civil 
society : the one directing man to continue and multiply 
his species, 'the other prescribing the manner in which that 
natural impulse must be confined and regulated. 3. That 
of parent and child; which is conseq^uential to that of 
marriage, being its principal end and design : and it is by 
virtue of this relation that infants are protectcKl, maintained, 
and educated. But, since the parents, on whom this care 
is primarily incumbent, may be snatched away by death 
before they have completed their duty, the law hath there- 
fore provided a fourth relation* 4. That of guardian and 
ward; which is a 'kind of artificial parentage, in order to 
supply the deficiency, whenever it happens, of the natural. 
Or all these relations in their order. 

As to the several sorts of servants ; I have forg^rly 
observed that pure and proper slavery does not, nay (^not, 
subsist in England; such, I mean, whereby an absolute 
and unlimited power is given to the master over the life 
and fortune of the slave. Indeed it is repugnant to reason, 
and the principles of natural law, that such a state should 
subsist anywhere.^ It is laid down that a slave or negro 
the lnBt^|i|be lands in England becomes a freeman ; that 
is^ the laUPRU pnotect him in the enjoyment of his person 
and his property. 

1. The first sort of servants, therefore, acknowledged \\y 
the laws of England, are mental servants ; so called from ^ 
being inira mernia, or domestics. The contract between 
them and their mfsters arises upon the hiring. If the 
hiring be general, witl\put any particular time limited, the 
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law construes it to be a hiring for a year ; upon a principle 
of natural equity, that the servant shall serve, and the 
master maintain him, throughout all the revolutions of the 
respective seasons ; as well when there is work to be done, 
as when there is not ; but the contract may be made for 
any larger or smaller term 

2. Another species of servants are called apprentices, 
(from apprendre^ to learn,) and are usually bound for a 
term of years, by a deed indented or indentures, to serve 
their masters, and be m^i^ntained or instructed by them. 
This is usually done to persons of trade, in order to learn 
their art and mystery ; and sometimes very large sums are 
given with them, as a premium f«r such their instruction : 
but it may be done t(t husbandmen, nay to gentlemen, and 
others. And children of poor persons may be apprenticed 
out by the overseers, with consent of two justices, till 
twenty-one years of age, to such persons as are thought 
fitting ; who are also compeUable to take them : and it is 
held, that gentlemen of fortune, and clergymen, are equally 
liable with others to such compulsion ; for which purposes, 
our statutes have made the indentures obligatory, even 
though such parish apprentice be a minor. 

3. A third species of servants are labourers, who are 
only hired by the day or the week, and do not live 
momiaf as part of the family. 

4. There is yet a fourth species of servants, if they may 
be so called, being rather in a superior, a ministerial, capa- 
city ; such as stewards, factors, and bailiffs : whom, how- 
ever. the law considers as servants pro tempore^ with regard 
to such of their acts as affect their master's or employer’s 
property. 

The master may maintiun, that is, abet and assist his 
servant, in any action at law against a stranger : whereas, 
in general, it is an offence against public justice to encou- 
rage suits and animosities, by helping to ,bear the expense 
of them, and is called in law mamtenance. A master also 
may bring an action against any man^ for beating or 
maiming his servant : but in such case he must assign, as 
^agspecial reason for sd doing, his own damage by the loss 

^ Tlicre is a peculiar rule relating to domeBde^rranta ‘wliich ©ippowere 
the master to part witli thcui on giving a mouth's waruing or a month's 
vv'ages. Robinson v. Himtmaih 3 Esp. 235. 
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of his service ; and this loss tamt be proved upon the trial. 

A master likewise may justify an assault in defence of his 
servant, and a servant in defence of his master : the master, 
because he has an interest in his servant, not to be de- 
prived of his service; the servant, bebanse it is part of his 
duty, for which be receives his wag^es, to stand by and de- 
fend his master. Also, if any person do hire or retain my 
servant^ being in my service, for which the servant de- 
parteth from pae and goeth to serve the other, I may have 
an action for damages against both the new master and the 
servant, or either *of them : but if the new master did not 
know that he is my servant* no action lies ; unless he 
afterwards refuse to restore him upon information and 
dexif^and. The reason and foundation upon which all this 
doctrine i$ built, seems to be, the property that every man 
has in the service of his domestics ; acquired by the con- 
tract of hiring, and purchased by giving them wages- 

As for those things which a servant may do on behalf of 
his master, they seem all to proceed upon this principle, 
that the master is answerable for the act of his servant, if 
done by his command, either esEpressly given, or implied : 
num qui facit per alium, facit per se* Therefore, if the 
servant commit a trespass by the command or encourage- 
ment of his master, the master shall be guilty of it ; though 
the seirvant is not thereby excused, for he is only to obey 
his master in matters that are honest and lawful. If an 
innkeeper's servants rob his guests, the master is bound to 
restitution : for, as there is a confidence reposed in him, 
that he will take care to provide honest servants, liiiNieg- 
ligence is a kind of implied consent to the robbery ; 
yw* non prohiibety mm proKihere poasiUjubet So likewise, 
if the drawer at a tavern sells a man bad wine, whereby 
his health is injured, he may bring an action against the 
master : for, although the master did not expressly order 
the servant to sell to that person in particular, fet his 
permitting him to draw and sell it at all, is, impliedly, a 
general commanS. 

In the same manner, whatever a servant is permitted to 
do in the usual course of bis business, is equivalent td'n \ 
general command. If I pay money to a banker's servant,* \ 
the banker is answerable for it : if I pay it to a clergy-^ 
^n's or a physician's servant, whose usual business it is 
ot to receive money for his master, and he embezzles it, 
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I must pay it over again. If a steward lets a lease of a 
farm, without the owner’s knowledge* the owner must 
stand to the bargain ; for this is the steward’s business. 
A wife, a friend* a relation* that use to transact business 
for a man* are quoaU hoc his servants ; and the principal 
must answer for their conduct : for the law implies* that 
they act under a general command ; and without such a 
doctrine as this no mutual intercourse between man and 
man could subsist with any tolerable convejiience. If 1 
usually deal with a tradesman by myself, or constantly pay 
him ready money, 1 am not answerable for what my servant 
takes up upon trust ; for bSre is no implied order to the 
tradesman to trust my servant : fiut if I usually send him 
upon trust* or sometimes on trust and sometimes yith 
ready money, 1 am answerable for all he takes up ; for the 
tradesman cannot possibly distinguish, when comes by 
my order, and when upon his own authority. 

If a servant, lastly, by his negligence, does any damage 
to a stranger, the master shall answer for his neglect : if a 
smith’s servant lames a horse while he is shoeing him, an 
action lies against the master. But in these cases the 
damage must be done wdiile he is actually employed in the 
master’s service : otherwise the servant shall answer for 
his own misbehaviour. 

We may observe, that, in all the c^ses here put, the 
master may be frequently a loser by the trust reposed in 
his servant, but never can be a gainer ; he may frequently 
be answerable for his servant’s misbehaviour, but never 
can cbelter himself from punishment by laying the blame 
on his agent. The reason of this is still uniform and the 
same ; that the wrong done by the servant is looked upon 
in law as the wrong of the master himself : and it is a 
standing maxim, that no maimhall be allowed to make any 
advantage of his own wrong* 


f 


QUESTIONS. 


j What are the three great relations in private life ? 

Can pure and proper slavery exist in Gi^ea^Britaln ? 
Who are meniai servants, and from what is the word 
derived ? 


** menial” 
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Who are apprentices ? Explain the derivation of the word. 

Has a master any powers against third persons, in behalf of his 
servant ? On what principle is this founded ? 

When is the master answerable for the acts of his servant? 

Explain the application of the maxim man shall be allowed 
to take adcantage of his own wrong^*^ to the case of a master's liabi- 
lity for his servant’s acts. 
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The second private re^tion of persons is that of mar- 
riaf^^e, wdiich includes the reciprocal rights and duties of 
husband and wife ; or, as mftst of our^ elder law books call 
them, of baron and feme. In^th« consideration of which, 
1 shall in the first |^lace inquire, how marriages may be 
contracted or made ; shall next point out the mannef in 
which they may he dissolved ; and shall, lastly, take a 
view of the legal effects and consequence of marriage. 

1. Our law considers marriage in no other light than as 
a civil contract. The holiness of the matrimonial state is 
left entirely to the ecclesiastical law : the temporal courts 
not having jurisdiction to consider unlawful marriage as 
a sin, but merely as a gvil inconvenience. The punish* 
ment therefore, or annulliqg, of incestuous or other un* 
scriptural marriages, is the province of the spiritiial courts ; 
which act pro salute animce. And, taking it in a civil 
light, the law treats it as it does all other contracts : allow- 
ing it to be good and valid in all cases, where the parties 
at the time of making it were, in the first place, willing 
to contract ; secondly, able to contract ; and lastly, actually 
did contract in the proper forms and solemnities required 
by law. 

First, they must be willing to contract. “ Consensus 
facit nuptiasy' is the maxim of the civil law in this case : 
and it is adopted by the common lawyers, who indeed have 
borrowed, especially in anci^t times, almost all their 
notions of the legitimacy of marriage, from the canon and 
civil laws. • 

Secondly, they must be able to contract. In general, 
al^ persons are able to contract themselves in marriage, 
unless they labour under some particular disabilities and 
incapacities. What those are, it will here our business 
to inquire. • ^ 

Now these disabilities are of two sorts ; first, such as 
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are canonical, and therefore sufficient by the ecclesiastical 
laws to avoid the marriage in the spiritual court ; but 
these, in onr law, only make the marriage voidable, and not 
ipso facto void, until sentence of nullity be obtained. Of 
this nature are pre-contract ; eonsan^inity, or relation by 
blood ; and affinity, or relation by marriage * ; and some 
particular corporal infirmities. 

By statute 32 Hen. VIIL c. 38, it is declared, that all 
persons may ^lawfully marry, but such as^are prohibited by 
God s law. And, because, in times of popery, a great variety 
of degrees of kindred were made impediments to marriage, 
which inspedinients might, however, be bought off for 
money, it is declared Ify the same statute, that nothing, 
God's law excepted, shall impeach any marriage, but 
wfthin the Levitical degrees ; the furthest of which is that 
between ^ncle and niece. 

The other sort of disabilities are those which are created, 
or at least enforced, by the municipal laws. And, though 
some of them may be grounded on natural law, yet they 
are regarded by the laws of the land, not so much in the 
light of any moral offence, as on account of the civil in- 
conveniences they draw after them. These civil disabilities 
make the contract void ah inkiOi and not merely voidable ; 
not that they dissolve a contract already formed, but they 
render the parties, incapable of performing any contract at 
all : they do not put asunder those who are joined together, 
but they previously hinder the junction. 

1. The first of these legal disabilities is a prior marriage, 
or having another husband or wife living ; in which case, 
besides the penalties consequent upon it as a felony, the 
second marriage is to all intents and purposes void ; poly- 
gamy being condemned both by the law of the New» Testa- 
ment, and the policy of all prudent states. 

2. The next legal disability is want of age. This is suf- 
ficient to avoid all c^her cqpitracts, on account of the imbe- 
cility of judgment in the parties contracting ; a fortiori^ 
therefore, it ou|'ht to avoid this, the most important con- 

— ^ 

* The objections on tho ground of consanguinity and affinity hare 
ccostid to be of merolv ecclesiastical Gognisanco, for stat. 5 & 6 W. ^ 
c. 54 » enacts, that m^iuges contracted after the passing thereof (31 A«-- 
gust, 1335,) shall, )f objectionable on either of those grounds, Cc 
absolutely void all iotentb and purposes. 
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tract of any. Therefore, if a boy under fourteen, or a girl 
under twelve years of age, marries, this marriage is only 
inchoate and imperfect ; and, when either of them comes 
to the age of consent aforesaid, they may disagree, and 
declare the marriage wid, without any divorce or sentence 
in the spiritual court. This is founded on the civil law. 

And, in our law, it is so far a marriage, that, if at the age 
of consent they agre^e to continue together, they need not 
be mamed again. If the husband be of years of discretion, 
and 'the wife under twelv^, when she comes to years of 
discretion, he may disagree as well as she may ; for, in 
contracts, the obligation mivst be mutual ; both must be 
bound, or neither ; and so it is, tdee vm^sa, W'ben the wife 
is of years of discretioil, and the husband under. 

4. Another incapacity is want of reason ; without^ a 
competent share of which, as no other, so neither can the 
matrimonial, contract, be valid. 

Lastly, the parties must not only be willing and able to 
contract, but actually must contract themselves in due 
form of law, to make it a good civil marriage. Any con- 
tract paade per verba de preeserUiy or in words of the 
present tense, and in case^of its being acted upon, per verba 
de futuro also, between persons able to contract, was before 
the late act * deemed a valid marriage to many purposes ; 
and the parties might be compelled in the spiritual courts 
to celebrate it in facie ecclesiee. But these verbal contracts 
are now of no force to compel a future marriage. 

II. I am next to consider the manner in which mar- 
riages may be dissolved ; and this is either by death, or 
divorce. There are two kinds of divorce, the one total, 
the other partial ; the one a vinculo mattimoniiy the other 
merely a mensa et thoro. The total divorce, a vinculo 
matrimonii, must be for some of the canonical causes of 
impediment before mentioned; and tliose, existing before 
the marriage, as is always the case in consanguinity ; not 
supervenient, or arising afterwards, ^or, in cases of total 


5 Murriages have been regubUed at various times, i»y stat. 0. 2. e. 33, 
3 G. 4. c. 7G, 4 0. 4, c. 76. and 6 & 7 W, 4. o. 85. The latter two 
are the acts now in force. They prescribe certain formalities previous to 
the solemnization of marriage ; and inflict penalti«% for the non-observance 
.*f them ; but do not annul the marriage, exceiAin case of wilful non- 
observance by both parties. 
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divorce, tbe marriage is declared null^ as having been abso- 
lutely unlawful ah initio* 

Divorce a mensa et thoro is when the marriage is just 
and lawful ah initio, and therefore the law is tender of dis- 
solving it ; but, for some supervenient ‘cause, it becomes im- 
proper or impossible for the parties to live together, as in 
case of intolerable ill temper, or adultery in either of the 
parties. However, divorces a vinculo matrimonii, for 
adultery, have of late years been freq^uently granted by act 
of parliament.*^ 

111. Having thus shewn how marriages may be made, or 
dissolved, I come nqw, lastly, \o speak of the legal conse- 
quences of such making, ht dissolution. 

By marriage, the husband and wife &re one person in law : 
thaf is, the very being or legal eaiistence of tbe woman is 
suspended ^uring the marriage, or at least is incorporated 
and consolidated into that of the husband, under whose 
wing, and protection, she performs every thing. Upon 
this principle, of an union of person in husband and 
wifi, depend almost all the legal rights, duties, and disabilU 
ties, that either of them ac^re by the marriage. I speak 
not at present of the rights of property, but of such as are 
merely personal* For this reaspn, a man cannot grant any 
thing to bis wife, or enter into covenant with her ; fur the 
grant would be to ^suppose her separate existence, and to 
covenant with her would be to covenant with himself; 
and therefore it is also generally true, that all compacts 
made between husband itnd wife, when single, are voided by 
the intermarriage. A woman, indeed, may be attorney 
for her husband ; for that implies no' separation from, but 
is rather a representation of, her lord. And a husband may 
also bequeath any thing to his wife by will ; for that cannot 
take effect till the married state is determined by his death. 
The husband is bound to provide his wife with necessaries 
by law, as much sms himself: and if she contracts debts for 
them, be jy|yiged to pay for them; but, for any thing 
besides nec^MFi^, be is not chargeable. Also, if a wife 
elopes, and lives with another man, the husband is not 
cl^rgeable even for necessaries ; at least if the person whb 
them is sufBcienUy apprised of her elopement. 

Wife is indeed before marriage, the husband is 
pd afterwards to pay tbe debt ; for he has adopted her " 
1 her circumstances toffether. IT the wife be injured in her 
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person or her property, she can bring no action for redress 
without her husband's concurrence, and in his name as well 
as her own ; neither can she be sued, without making the 
husband a defendant. There is, indeed, one case, where the 
wife shall sue and be <$ued as a feme sole, viz. where the 
husband has abjured the realm, or is banished, for then he 
is dead in Imv ; and, the husband being thus disabled to 
sue for or defend the wife, it would be most unreasonable 
if she had no remedy, or could make no defence at all. In 
criminal prosecutions, it is true, the wife ma;^ be indicted 
and , punished separately; '*for the union >18 only a civil 
union. But, in trials of anj% sort, they are not allowed to 
be evidence for, or against, each o^ier ;* partly because it is 
impossible their testimony should be indifferent ; but prin- 
cipally because of the union of person ; and therefore? if 
they were admitted to he witnesses for each other, they 
would contradict one maxim of law, “ nemo ili propria 
rausa testis esse dehet ; ** and if against each other, they 
w ould contradict another maxim, nemo tenetur seipsum 
nccusareJ* But, where the offence is directly against the 
person of the wife, this rule has been usually dispensed 
with ; and therefore, by statute S Hen* VIL c. 2, in case a 
woman be forcibly taken aw^, and married, she may bo a 
witness against such her hu^and, in order to convict him 
of felony. For, in this case, she can with no propriety be 
reckoned his wife ; because a main ingredient, her consent, 
was wanting to the contract : aad also, there is another 
maxim of law, that no man shall take advantage of his 
own wrong ; which the ravisher here would do, if, by for- 
cibly marrying a woman, he could prevent her from being 
a witness, who is perhaps the only witness to that very 
fact. 

In the Civil law, the husband and the wife are considered 
as two distinct persons ; and may have separate estates, 
contracts, debts, and injuries ; and, therefore, in our eccle- 
siastical courts, a woman may sue and be sued without her 
husband » 

But though our law^ in general considers man and wife 
as ^ne person, yet there are some instances in which she is 
separately considered, as inferior to him, and acting by 

* So, too, ia our CWts of Equit^ 
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his compulsion. And therefore all deeds executed, and 
acts done, by her, during* her coverture, are void ; except 
in certain special cases, in which she must be solely and 
secretly examined, to learn if her act be voluntary. She 
cannot, by will, devise lands to her li^isband, unless under 
special circumstances; for, at the time of making it, she is 
supposed to be under his coercion. And in some felonies, 
and other inferior crimes, committed by her, throngh con- 
straint of her husband, the law excuses her: but this 
extends not t6 treason or murder. 

The husband also, by the old* law, might give his wife 
moderate correction. For, asdie is to answer for her mis- 
behaviour, the law thought it reasonable to intrust him 
with this power of restraining her, Ji>y domestic chastise- 
ment, in the same moderation that a man is allowed to 
correct his apprentices or children ; for whom the master 
or parent ik also liable, in some cases, to answer. But this 
power of correction was confined within reasonable hounds, 
and the husband was prohibited from using any violence to 
his wife, aliter qttam ad virum, ex causa regiininis ei cas- 
uxor is sues, Ucite et rationahiliter periineU 
The civil law gave the husband the same, or a larger 
authority over his wife : alloiving him, for some mis- 
demeanors, Jlagellis et fustibm acriter verberare ux* 
orem ; for others, only modicam castigationem adhibere. 
But, with us, in the politer reign of Charles the Second, 
this power of correction began to be doubted : and a wife 
may now have security of the peace agtiinst her husband ; 
or, in return, a husband against his wife. Yet the lower 
rank of people, who were always fond of the old common 
law*, still claim and exert their ancient privilege : and the 
courts of law will still permit a husband to restrain a wife 
of her liberty, in case of any gross misbehaviour , 

^ These are the chief legal effects of marriage, upon 
which we may .observe, that even the disabilities which 
the wife under, hre for the most part intended for her 
protection and benefit. So great a favourite is the female 
sex of the laws of England. 
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QUESTION.^*’. 

What is the tlifferenrc between the temporal and ecclesiastical law, 
with reference to marriage ? 

When will tlie law uphold a contract of marriage ? 

What was enacted coneei ning the degrees within which persons 
might marry, hy statute ^52 Henry VIII. c. 38 ? • 

What IS the consequence of iharrying, while ^ previous marriage 
is in force r ^ 

How numy kinds of dhorce are there^? * 

Wliat IS the effect of myriage, in point of law ? 

Can husband and wife enter into any contract together after 
marriage ? A\’hy ? 

Can a man bequeath property to his wife ? 

By wliat acts may a wife hind her husband ' 

Arc there any cases in which the wife, after the marriage, and in 
her Inishand's life-times, can be considered as a single wmman ? State 
tlieni- 

t.'an husband and wife be evidence for or against one another ? 

How are husband and wife ^garded in the civil law*-in the British 
Ecclesiastical Courts : • 

On what principles did the old law allow' a husband to inflict on 
Ids wife personal chastisement ? Uow’ is it now*' 


L 
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The next anj the most universal relation in nature is 
immediately derived from the^preceding-, being that between 
j^arent and child. * ^ 

Children are of two sorts ; legiti|Qate, and illegitimate : 
each of which we shall consider in, their order; and, first* 
of legitimate children. 

I. A legitimate child is he that is horn in lawful wedlock, 
or within a competent time afterwards. Pater eat fj[uem 
nupticR dfmionstnwt^^* is the rule of the civil law' ; and this 
holds with the civilians, whether the nuptials happen before 
or after the birth of the child. With us in England the 
rule is narrowed, for the nuptials must be precede nt to the 
birth. At present let ns inquire ‘into, 1. The legal duties 
of parents to their legitimate children. 2. 'I'heir power 
over them. 0. The duties of such children to their 
parents. " 

1. And, first, the duties of parents to legitimate chil- 
dren : which principally consist in three particulars : their 
maintenance, their protection, and their education. 

The duty of parents to provide for the maintenance of 
their children, is a principle of natural law ; an obligation, 
says Puffendorf, laid on them not only by nature herself, 
but by their own proper act, in bringing them into the 
world ; for they would be in the highest manner injurious 
to their iss|iie, if they only gave their children life that they 
might aft^lards se9 them perish. 

It is a IpnQiple of our own law, that there is an obli- 
gation on (‘very man to provide for those descended from 
him; and the manner in which this obligation shall be 
performed is thus pointed out. The father and mother, 
grandfather and grandmother, of poor impotent persons, 

S hall maintain them at their own charges, if of sufficient 
bility. 

' , No person is bound to provide a maintenance for his 
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issue, unless where the children are impotent and unahle 
to work, either throuj^h infancy, disease, or accident ; and 
then is only obliged to find them with necessaries. For the 
policy of onr laws, which are ever watchful to promote 
industry, did not mean* to compel a father to maintain his 
idle and lazy children in ease and indolence : but thought it 
unjust to oldiye the parent, against his will, to provide them 
with superlluitios, and other indulgences of fortune ; 
imagining they might trust to the impulse of mature, if th(e 
children were deserving of «uch favours. 

Our Ifiw has made no provision to prevent the disin- 
heriting of children by will * fleaviiig* every man’s j>roperty 
in his ov, 'll disposal, upon a principfe of liberty, in this, as 
well as every other, actfon : though perhaps it had not bepn 
amiss, if the parent bud been bound to leave them at the least 
a nr*cessary subsistence. Indeed, among persons oS^any rank 
or fortune, a competence is generally provided for younger 
children, and the bulk of the estate settled upon the ebUst, 
by the marriage-articles. Heirs also, and children, are 
favourites of our courts of justice, and cannot be disinherited 
by any dubious or ambiguous words; there being re(|uired 
the utmost certainty of Mie testator’s intentions to take 
away the light of an heir. • 

From the duty of maintenance, we may easily pass to 
that of jirotection, wliich is also a natural .duty, i»ut rather 
]>ermitled than enjoyed by any municiial laws: nature, in 
this respect, working so strongly as to need rather a check 
tlian a sfiur. A parent may, by our law's, maintain and 
uphold his children in their law-suits, without being guilty 
of the legal crime? of maintaining quarrels. A parent may 
also justify an assault and battery in defence of the persons 
of his children. 

The last duty of parents to their children is that of giving 
them an education suitable to their station in life ; ii duty 
jaunted out? by reason, and of far the gj'eatest importance 
of any. For, as Fuffendorf very well observes, it is not 
easy to imagine or allow’, that a parent lias conferrijd 
any considerable benefit ujion his child by bringing him 


* Tlio nvil law would not allow a pai-cnt to disinlu^t his child without 
■riviiin a vjiIhI reason for detinp so: and if he gave a bad one, or a false one, 
child iniftht set the will aside. 
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into tiie worM, if lif afterwards entirely nej^locts liis culture 
and education, and suffers hiiai to gn>\v up like a mere 
heaht, to lead a life useless to others, and shameful 
to hirnsidf. Yet the municipal laws of most countries 
seem to he defective in this point, f>y not constraining the 
p.irenl to bestow a proper education upon his children. 
Perhaps they thought it punishment ^ough t(> leave 
the parent, who neglects the instructfoh of his family, to 
iahour undep those griefs and inconveniences, which his 
family, so iininstructod, will lie sure to bring upon him. 
Our laws, though their defects iu this parti<Mi]ar cannot 
he denied, have i<i one instance made a wise })rov3sion 
for breeding up the rising generation: since the poor 
ar^cl laborious part of the cornrauifity, when past the age 
of nurture, are taken out of the hands of their parents, 
hy the statutes for apprenticing poor children : and are. 
placed out by the public in such a manner, as may render 
their abilities, in their several stations, of the greatest 
advantage to the commonwealth. The rich iinh'ed are 
left at their own option, whether they will breed up their 
children to be ornaments or disgraces to th(‘ir family. 

2, The power of j)arents over their chihlren is derived 
from the former consideration, their duty : this anlhorily 
being given them, partly to enable the parent more effec 
tually to perform his duty, and partly as a recoin pi‘nc(? for 
his care and trouble in the faithful discharge of it. And 
upon this score the muuicipal laws of some nations have 
given a much larger authority to the parents, than those of 
others. The ancient Koinan laws gave the father a power 

life and death over his children ; upon this principle, that 
he who gave had also the power of taking away. Hut the 
rigour of these laws w’as softened hy subse(jueiit constitu- 
tions; so that we find a father banished by the emperor 
Hadrian for killing his son, though he had committed a 
very heinous crimct upon this maxim, that pniria potcsUis 
in pietate tlebrt^ non m atrovitate^ cons’>stf!rr/* Hut still 
they maintained to the last a very largo and uhstdutc au- 
tljority : for a son could not acquire any property of his own 
{luring the life of his father ; but all his acquisitions belonged 
to the father, or at least the profits of tlumi for his life. 

Th(‘ power of/i parent by our English laws is much more 
moderate; but ^till sufficient to keep the child in order and 
obedience. He may lawfully correct his child, being under ^ 
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af^e, in a reasonable manner ; for tliis is for the benefit ot 
his education. The consent or concurrence of the jiurent 
to the marriaj^e of his child under age, is also directed by 
our law to be obtained. 

The legal j)ower of^ father over the persons of his chil- 
dren c(»ases at the age of iwenty-onc : for they are tlien 
enfranchised by arriving at years of discretion, or that point 
u'iiich the law has established, (as some must necessarily he 
established,) when the empire of the father, of otlier £>uar- 
dian, gives [dace to the efn]»ire of reason. Yet, till that atre 
arrives, this empire of the father continiu^s oven after liis 
death ; for he may by his will Appoint a guardian to Jiis chil- 
dren. He may also delegate part his parental autiionty, 
during his life, to the^tutor or schoolmaster of his child: 
who is then in loro parvntis*^ and 1ms such a portion of tLe 
[lower of the parent committed to his charge, v^. that ot 
restraint and correction, as may be necessary to answer the 
purpose s for wliich he is employed. 

^3. 'riie duties of cliildren to their parents arise from a 
princi]do of imlural justice and retribution. For to those 
who gave us existence, we naturally owe subjection and 
obe-heiicc during our minority, and honour and reverence 
ever after; they, who protected the weakness of our in- 
fancy, are entitled to our protection in the infirmity of their 
age; they, who by sustenance and ednci\fiun have enabled 
iheir offspring to prosper, ought in return to be supporte<i 
by lliat offspring in case they stand in need of assistance. 
Ujion this [irinciple proceed all the duties of children to 
their parents wiiich are enjoined by positive laws. 

The hnv does not hold the tie of nature to be dissolved 
by any niishehaviour of the parent ; and therefore a child is 
equally justifiable in defending the person, or maintaining 
the cause or suit, of a bad parent, as a good one ; and is 
equally compellable, if of sufficient ability, to maintain and 
[iroviric fur a wicked and unnatural progenitor, as for one 
who has shew'i) the greatest tenderness ami parental piety. 

H. We arc next to consider the case 'of illegitimate 
children. Such by our English laws, is one that is born 

"•"Soc tliis beautifully exjuvssed Ity Ju\eu!il. 

‘‘‘ l>ii ! uiajonim uruLris, teuucui ct ‘'hie ]*oudere ternitr., 
Hpinintesque crocus, ct in uma pcrpctmin^vcr, 

“ (^ni pm'ceptorcni buncli volnf'iv parrnlis % 

Ksse loco r 
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out of lawful matrimony. The civil and canon laws 
do not allow a child to remain illo^^itiinat(‘, if tlie parents 
afterwards intermarry: and herein they differ most materially 
from our law; which makes it an indispensable condition, 
to make it legitimate, that it shall' he horn after lawful 
weillock. 

flis rights are very few, being only such as he can 
acquire ; for he can inherit nothing-, being*- looked upon as 
the son of ?iohody ; and somelimos called fi/i/fs n:h(liu}i. 
somclimes Ji/ius 'popidu \et die may gain a t.irname hy 
reputation, though he has none hy inheritance. He was 
also, in strictness, .incapable of holy orders ; and though 
that were dispensed wiflri, yet ho ivas utterly disqualified 
frqu^ holding any dignity in the rhfirch ; hut this doctrine 
seems now obsolete ; and in all other resjiects there is no 
distinctioiv.J»etw'een him and another man. And really 
any other di.stinction but that of not inluMMling, which 
civil policy renders necessary, would, with ri'ganl to tlu* 
innocent offspring of his parents' crimes, he odious, unjust, 
and cruel to the last degree; and yet the civil law, so 
boasted of for its equitable decisions, made such children in 
some cases incapable even of a gift from their parents. An 
illegitimate may, lastly, lie ms.de legitimate, and ca]»ahle <d 
inheriting, hy the transcendent power of an act ol parlia- 
ment, and not otherwise: as was done* in the ras(* of John 
of Gant's children, hy a statute of Richard the second. 


Ql^ESTIONS. 

What is a legitimate child ? 

Does our law require a parent to support his child. 

How is this rule limited ? 

May a parent totally disinherit all his children, if he will? 

May a parent uphold his children in law-siiils.^ May he justify 
an assault and battery in defence of his children ? 

Do our law's ec^mpel a parent to cducafe his ehildnoi? 

What w'as the ancient Roman law writh reference to a jiarcut’s 
pow er over his children ? 

Whnt are our laws on this subject ? 

Where does a par(mt’.s jiower over his children cease 
Docs a liit(>r or hynoolrnaster stand in Ittco pareuth ? 

Has lie tin* power of restraint and correction r 
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Thk only fjonenil private relation now ‘remaining to be 
disciisjseil, is tliat of guardiaii*aij<l ward ; which ))ears a very 
n^iar resemblance to the last, and is plainly derived out of 
it: the guardian bein^ only a tenipmary ])arent, that is, 
lor so long time as the ward is an infant, or under age. 'In 
examining this s{)e(ies of relationship, I shall first consider 
the ditierent kinds of guardianships, how they are^ppointed, 
and their power and duty: next, the difierent ages of per- 
sons, as defined by the law; and lastly, the ])rivileges and 
disaliiiities of an infant, or one under age ami sul)ject to 
guardianship. 

Of the several species pf guardians, the first are Guar- 
dimuH hj 7ia(urv : viz. the hither, and, in some cases, tlie 
mother of the child. For if an estate be left to an infant, 
the father is by common law the guardian, and must account 
to his child for the j>rofits. And, with regard to daughters, 
it seems by construction of the statute 4 & 5 Ph. it Mar. 
c. H. that the father might by deed or will assign a guardian 
to any woman-child under the age of sixteen ; and if none 
he. so assigned, the mother shall in this case be guardian. 
Th(*re are also guardians for nurture ; which are, of course, 
the father or mother, till the infant attain the age of four- 
teen years. Next are guardians in socagp, an appellation 
which will he explained in another part of these com- 
mentaries, who are also called guardians by the common 
law. These take place only when the* minor is entitled to 
some estate in lands, and then by the ccfnmon law the 
guardianship devolves upon his next of kin, to whom the 
inheritance cannot possibly descend * ; as where the estate 


* Sinre fitat. 3 A: 4 AV. 4, c, 10<i\ llinc is no kAsinan who cannot in- 
herit, (iiiardianship in soesure bcems ihevcfore to bo ilow le^alftj^ as it was 
lon^r ago uirtnally, obsolete. 
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descended from his father, in this case, his uncle hy the 
mother’s side cannot })ossibly inherit this estate, and there- 
fore shall be the guardian. For the law judges it improper 
to trust the person of an infant in his hands, who may by 
possibility become heir to him; that there may be no 
temptation, nor even suspicion of temptation, for him to 
abuse his trust. The Roman laws proceed on a quite con- 
trary principle, committing the care of the minor to him 
who is the qext to succeed to the inheritance, presuming 
that the next heir would take l^ie best care of an estate to 
which he has a prospect of succeeding : and this they boast 
to be surnma procidentia,*^ in tlie mean time, they 
seem to have forgotteff, how much it is the guardian’s 
interest to remove the incumbrance^ of his pupil’s life from 
that estate for which he is supposed tt> have no great a 
regard. ^Vnd this affords Fortesene, and Sir Edward Ck)kc, 
an ample opportunity for triumph; they affirming, tliat to 
commit the custody of an infant to him that is next iji 
succession, is quasi agnum committare lupO) ad drvormi- 
dumJ* These guardians in socage, like those for nurture, 
continue only till the minor is fourteen years of age ; for 
then, in both cases, he is presuuked to have discretion, so 
far as to choose his oun guardian. This he nuiy do, 
unless one be appointed by the father, by virtue of tin 
statute 12 Car. H c. 24, which, considering the imbecility 
of judgment in children of the age of fourteen, and the 
abolition of guardianship in chivalry (which lasted rill the 
age of twenty-one, and of which we shall speak hereafter), 
enacts that any father, under age, or of full ago, may by 
deed or will dispose of the custody of his child, eiiber born 
or unborn, to any person except a popish recusant, either 
in possession or reversion, till such child attains the ago of 
one-and-twenty years. These are called guardians by 
statute, or testamentary guardians. There are also special 
guardians, by custom of London, and other places ; but 
they are particular exceptions, and do not fall under the 
general law, • 

The power and reciprocal duty of a guardian and ward 
are the same, pro tempore^ as that of a father and child ; 
and therefore I shall not repeat them ; but shall only add, 
that the guardian, ^heii the ward comes of age, is hound to 
give him an accefunt of all that he has transacted on his 
behalf, and must answer for all losses by his wilful default 
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or negligence. In order, therefore, to prevent disagreeable 
contests with young gentlemen, it has become a practice 
for many guardians, of large estates especially, to indemnify 
themselves by aj^plyirig to the court of chancery, acting 
under its direction, *and accounting annually before the 
ofHcers of that court. For the lord chancellor is, by right 
derived from the crown, tlie general and supreme guardian 
of all infants, as well as idiots and lunatics; that is, of all 
such persons as have not discretion enough to manage 
their own concerns. In c^^se therefore any guardian abuses 
his trust, the court will check and punish'him; nay, some- 
times will proceed to the 'Veinoval gf him, and appoint 
another in his stead. ^ 

Let us next consider the warrl or person within ago, 
for wliose assistance and supp<*rt these guardians are consti- 
tuted by law; or who it is that is said to be^itbin age. 
llie ages of male and female are different for different pur- 
poses. A male at twelve years old may take the oath oi 
allegiance ; at fourteen is at years of discretion, and tliern- 
fore may consent or disagree to marriage, may choose his 
guardian, and, if his discretion be actually proved, may 
make his testament of his personal estate ; at sevenrcen 
may he an executor ; and aV twenty-one is at his own dis- 
posal, and may aliene his lands, goods, and chattels. A 
female also at seven years of age may be betrothed, or given 
in marriage; at nine is entitled to dower; at twelve 'S at 
years of maturity, and therefore may consent or disagree 
to marriage ; and, if proved to have sufficient discretion, 
may bequeath her personal estate ; at fourteen is at years 
of iciral discretion, and may choose a guardian ; at seven- 
teen may he executrix ; and at twenty-one may dispose of 
lierself and her lands. So that full age in male or female 
is, twenty-one years, uhich age is completed on the day 
preceding the anniversary of a person’s birth ; who till 
that time is an infant, and so styled in law. 

Infants have various privileges, and various disabili- 
ties : but their disabilities are privileges ; ift order to secure 
them from hurting themselves by their own improvident 
act|s. An infant cannot be sued but under the protection, 
and joining the name, of his guardian ; for he is to defend 
him" against all attacks, as well by thd law as otherwise ; 
but he may sue either by his guardian, or prochein awij/, 
his next friend who is not his guardian. This prochein 
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nmy may be any person who will unibntakc the infant’s 
1‘iiiise ; and it frequently happens that an infant, by his 
ftroclieln mni/^ institutes a suit in equity apunst a fraudu- 
lent guardian. In criminal cases, an infant of the a^e of 
fourteen years may bo capitally punished for any capital 
olfence ; but under the a«^o of seven he cannot. Tin* period 
botwer n seven and fourteen is subject to much uncertainty ; 
for the infant shall, ireneraily speaking;', be judged prhtut 
facif^ innocent,: yet if he w^as Holi capnjc^ and could discern 
between good and evil at the tim» of the offence comniitlcd, 
be may bo convicled and undergo judgment and execution 
of (\»ath, though he# hath not *attai!»ed to years of puberty 
f>r discretion. And sir Mal'tbew Hale gives us two instances, 
one. of a girl of thirteen, who was llurned for killing htu* 
mistress ; another of a boy still younger, that had killed bis 
companion«f*nd hid himself, who was banged ; for it appeared 
by his hiding that he knew be bad dotie WTong, ami could 
discern between good and evil : and in such cases the 
maxim of law is, that maiitia supplet So also, in 

much more modern times, a boy of ten years old. who was 
guilty of a heihous murder, was held a proper sidject for 
eaj)ital punishment, hy the opinioii of all tiie judges. 

With regard to estates and (wvil property, an infant hath 
many privileges, which will be better understood when wo 
come to treat more particularly of those matters; but ibis 
may be said in general, that an infant shall lose nothing by 
non-claim or neglect of demanding his right ; nor shall any 
other Inches or negligence ho imputed to an infant, except 
in some very particular cases. 

It is generally true, that an infant can neither uliene his 
lands, nor do any legal act, nor make a deed, nor indeed 
any manner of contract, that wdll bind him. But still to all 
these rules there are some exceptions : part of which wore 
just now mentioned in reckoning up the different capacities 
which they assume different ages ; and there are others, 
a few of w hich it may not be improper to recite, as a general 
specimen of the whole- And, first, it is true, that infants 
cannot aliene their estates ; but infant trustees, or mort- 
gagees, are enabled to convey, under the direction of 4^be 
court of chancery or exchequer, or other courts of equity, 
estates they hAd in trust or mortgage, to such persons 
the court shalf ajipoint. Also, it is generally true, that 
infant can do no legal act ; yet, an infant, who has an 



GUARDIAN AND WARD. 


1227 


atlvowson, may present to the benefice when it becomes 
void. For the law in this case dispenses with one rulcj in 
order to maintain others of far greater consequence : it 
permits an infant to present a clerk, wdio, if unfit, may b(' 
rejected by the bishwp, rather than either suffer the church 
to be unserved till he comes of age, or permit the infant to 
he debarred of his right hy lapse to the bishop. An infant 
may also purchase lands, hut his purchase is incomplete : 
for when he comes to age he may either agree or disagree 
to it, as he thinks prudent or proper, withotit alleging any 
reason ; and so may his fmirs after him/ if he dies without 
having completed his agreement. It is, farther, generally 
true, that an infant, under twer^y-one, can make no deed 
but what is afterwardfc voidable ; yet in some cases he may 
hind himself apprentice by deed indented or indenture;#, for 
seven years ; and he may, by deed or will, appoint a guardian 
to his children, if he has any. Lastly, it is getierally true, 
that an infant can make no other contract that will bind 
liiiu: yet he may hind himself to pay for his necessary 
meat, <lrink, apparel, physic, and such other necessaries ; 
and likewise for his good teaching and instruction, whereby 
he tnay profit himself^ afterwards. And thus much, at 
present, for the privileges s^nd disabilities of infants. 


QUESTIONS. ■ 

Who is a guardian by nature ?~A guardian for nurture r — \ 
guardian in socage ? 

Wlieu does this hist take place ? Is there any difference betwTcii 
•)ur laws and those of ancient Rome, on this subject ? 

What is a testamentary guardian ? 

Wlio is the 6U})reme guardian of all Infants, Idiots, and Luna- 
tics ? 

What is a male infant allowed to do at twelve years of age — at 
fourteen — at seventeen ? What is a fem^e infant allowed to do at 
}<evcn — nine — twelve — fourteen — seventeen ? ^ 

When is full age completed ? 

What is the ProeheinAmy of an infant — and what are his duties ; 

•What is the earliest age at which an infant may be capitally 
punished ? _ 

State some of the leading disabilities of InTants. 
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We have hitherto considered jiersons in their nnturai 
capadtiesy and have treated of their rights and duties. 
But, as all personal rights die \»ith the person ; and, as the 
necessary forms of iuvesling a series of individuals, one 
after another, with the same identicaJ rights, woiihl be very 
inccfnvenient, if not impraclicahle ; it has been found neces- 
sary, when it is for the advantage of the public to have any 
particular rights kept on foot and continued, to constitute 
artifidal persons^ who may maintain a perpetual succession, 
and enjoy a kind of legal immortality. 

These artificial persons are called ‘ bodies politic,' ‘ bodies 
corporate’ {corpora vorporata)^ or ‘ Cori'ORAtioxs : ’ of 
which there is a great variety sub^iisting, for the advance- 
ment of religion, of learning, aiyl of commerce : in order to 
preserve entire and for ever those rights and irnniunities, 
which, if they were granted only to those individuals of 
which the body corporate is composed, would upon their 
death be utterly lost and extinct. To shew the advantages 
of these incorporations, let us consider the case of a college, 
in eitlier of our universities, founded ad studendum ot 
oy^andunif for the encouragement and support of religion 
and learning. If this were a mere voluntary assembly, the 
individuals which compose it might indeed read, pray, 
study, and perform scholastic exercises together, so long as 
they could agree to do so : but they could neither frame, 
nor receive, any laws or rules of their conduct: none, at 
least, which would haVe any binding force, for want of a 
coercive power ta create a sufficient obligation. Neither 
could they be capable of retaining any privileges or immu- 
nities ^ hty if such privileges be attacked, which of all thjs 
unconnected assembly has the right or ability to defend 
them? — and, when ^bey are dispersed by death or other- 
wise, how shall they transfer these advantages to another 
of students, equally unconnected as themselves; so also 
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with ref»ar(l to holding estates or other property, if land he 
granted for the purposes of religion or learning to twenty 
individuals not incorporated, there is no legal way of con- 
tinuing the property to any other persons for the same 
purposes, but by endlhss conveyances from one to the otiier, 
as often us the hands are changed. But, when they are 
consolidated and united into a corporailony they and their 
successors are th<*n considered as one person in law; as 
one person they have one wUl, which is collected from the 
sense of the majority of tlje individuals : this one will may 
estahlisli rules and orders for the regulation of the vriiole, 
w'hich are a sort of municif)al laws ojF this little republic ; 
or rules and statutes may be prescribed to it at its creation, 
which are then in the* place of natural laws: the privileges 
and immunities, the estates and possessions of the corpora- 
tion, when once vested in them, will be for gyer vested, 
without any new conveyance to new successors ; for ail 
the individual members that have existed from the founda- 
tion to the present time, or that shall ever hereafter exist, 
iin' hut one person in law, a person that never dies ; in like 
manner as the river Thames is still the same river, though 
the parts which compose.it are changing every instant. 

The honour of originully inventing these political consti- 
tutions entirely belongs to the Romans, 'rhey were intro- 
duced, as Plutarch says, by Numa ; who finding, upon his 
accession, the city torn to pieces by the two rival fac- 
tions of Sabines and Homans, thought it a prudent and 
politic measure to subdivide these two into many smaller 
ones, by instituting separate societies of every manual 
trade and profession. They were afterwards much consi- 
dered by the civil law, in which they were called univvrsi- 
tateSi as forming one whole out of many individuals ; or 
colieffia^i from being gathered together : they were adopted 
also by the canon law, for the rnaintenance of ecclesiastical 
discipline ; and from them our spiritiial corporations are 
derived. But our laws have considerably refined and im- 
proved upon the invention, according to th« usual genius of 
the English nation ; particularly with regard to sole corpo- 
ratjons, consisting of one person only, of which the Roman 
lawyers had no notion, their maxim being that “ trcsfaciunt 
collegium^ Though they held, that if a corporation ori- 
ginally consisting of three persons be reduced to one, “ si 
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universitas ad nnum redit^' it may still sul)sist as a cor- 
poration, “ et atct nomen universitatis.'* 

Before we proceed to treat of the several incidents of 
corporations, as regarded by the laws of England, let us 
lirst take a view of tlie several sorts <Sf them ; and then we 
shall be better enabled to apprehend their respective quali- 
ties. 

The first divisions of corporations is into aggregate and 
sole. (Jorporatiom aggregate consist of many j)ersons 
united together into one society^ and are kept up by a per- 
petuii successionr of members, so as to continue for ever ; 
of which kind are tl^e mayor a\kl commonalty of a city, the 
heads* and fellows of a d^Hege, the dean and chapter of a 
cathedral church. Corjjoratiom .^oA. consist of one person 
only and his successors, in some particular station, who are 
incorporated by law, in order to give them some legal 
capacities and advantages, particularly that of perpetuity, 
which in their natural persons they could not have had. 
In this sense the king is a sole corporation : so is a lushop : 
80 are some deans, and prebendaries, distinct from their 
several chapters : and so is every parson and vicar. And 
tite necessity, or at least use, oi this institution will he 
very apparent, if we consider, the case of a parson of a 
church. At the original endowment of parish churches, 
the freehold of jhe church, the church-yard, the par- 
sonage-house, the glebe, and the tithes of the parish, 
were vested in the then parson by the bounty of the donor, 
as a temporal recoinpence to him for his spiritual care of 
the inhabitants, and with intent that the same emolu- 
ments should ever afterwards continue as a recom|K!nce for 
the same care. But how was this to he effected ? The 
freehold was vested in the parson ; and if we suppose it 
vested in his natural capacity, on his df?ath it might descend 
to his heir, and would be liable to his debts and incum- 
brances : or, at host, the heir might he compelluhle, at some 
trouble and expense* to convey these rights to the suc- 
ceeding incumh^t. The law therefore has wisely ordained, 
that the parson, quatenibH parson, shall never die, any more 
than the king : by making him and his successors a corpo- 
ration. By which means all the original rights of the 
parsonage are preserved entire to the successor: for the 
present incumbent, and his predecessor who lived seven 
centuries ago, arc in law one and the same person; and 
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what was g^iven to the one was given to the other 
also. 

Another division of incorporations, either sole or aggre- 
gate, is into ecclesiastical and lay. J^cclesiastical corpora^ 
tiom are where the mfiinbers that compose them are entirely 
spiritual persons ; such as bishops ; certain deans and pre- 
bendaries ; all archdeacons, parsons, and vicars ; which are 
sole corporations ; deans and chapters at present, and for- 
merly prior and convent, abbot and monks, and the like 
l>odies aggregate. These jire elected for the furtherance of 
religion, and perpetuating the rights of the church. Lay 
Corporations are of two ^orts, civi\ and eleemosynary » 
The civil are such as are erected'^or a variety of temporal 
purposes. The king,* for instance, is made a corporation 
to prevent the possibility of an mterregnum^ or vacirticy 
of the throne, and to preserve the possessions of the 
crown entire ; for immediately upon the demise of one 
king, his successor is, as we have formerly seen, in full 
possession of the regal rights and dignity. Other lay cor- 
porations are erected for the good government of a town 
or particular district* ; some for the advancement and 
regulation of raanufactuves and commerce ; as the trading 
com|>anies of London and father towns ; and some for the 
better carrying on of divers special purposes ; as church- 
wardens, for conservation of the goods ^of the parish ; the 
college of physicians and company of surgeons in London, 
for the improvement of the medical science; the royal 
society, for the advancement of natural knowledge; and 
the society of antiquaries, for promoting the study of 
antiquities. And among these I am inclined to think the 
general corporate bodies of the universities of Oxford and 
Cambridge must be ranked; for it is clear they are not 
spiritual or ecclesiastical corporations, being composed of 
more laymen than clergy: neither are they eleemosynary 
foundations, though stipends are annexed to particular 
magistrates and professors, any more than other corpora- 
tions where the acting officers have standing salaries ; :for 
these are rewards pro opera et lahore^ not charitable dona- 
tions only, since every stipend is preceded by service and 
duty: they seem therefore to he merely civil corporations. 
^ 

* TlicBc arc now regulated by stat. 5 & G W, 4, c, 76. commonly 
called the M unicipai. JCokporatiok Act, 
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The eleemosynm^ sort are such as are constituted for the 
perpetual distribution of the free alms, or bounty, of the 
founder of them, to such persons as he has directed. Of 
this kind are all hospitals for the maintenance of the. poor, 
sick, and impotent: and all colleges, YH>th in our universi- 
ties and out of them: which colleges are founded for two 
purposes; 1. For the promotion of piety and learning by 
]>roper regulations and ordinances. 2. For imparting as- 
sistance to the members of those bodies, in order to enable 
them to prosecute their devotiop and studies with greater 
ease and assiduity. And all these eleemosynary corpora- 
tions are, strictly speaking, lay^and not ecclesiastical, even 
though composed of ec^isiastical persons, and although 
they in some things partake of the huture, privileges, and 
restVictions of ecclesiastical bodies. 

Having ^lius marshalled the several species of corpora- 
tions, let us next proceed to consider, 1. How corporations, 
in general, may be created. 2. What are their powers, 
capacities, and incapacities. 3. How corporations are 
visited. And, 4. How they may be dissolved. 

Corporations, by the civil law, seem to have been created 
by the mere act and voluntary association of their members ; 
provide<l such convention was not contrary to law, for then 
it was illkitum collegium. It does not appear that the 
prince's consent w^s necessary to be actually given to the 
toundation of them; but merely that the original founders 
of these voluntary and friendly societies, for they were 
little more than such, should not establish any meetings in 
opposition to the laws of the state. 

But, with us in England, the king’s consent, either impli- 
edly or expressly given j is absolutely necessary to the erection 
of any corporation. The king’s implied consent is to he 
found in corporations which exist by force of the common 
law, to which our former kings are supposed to have given 
their concurrence; common law being nothing else but 
custom, arising from the universal agreement of the whole 
community. OiHhis sort are the king himself, all bishops, 
]mrsons, vicars, churchwardens, and some others; who, by 
common law, have ever been held, as far as our hooks c^ii 
show us, to have been corporations virtute officii : and this 
incorporation is so ifiseparabiy annexed to their offices, that 
we cannot frame a complete legal idea of any of these per- 
sons, but we must also have tm idoa\of a corporation 
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capable to transmit his rights to his successors at the same 
time. Another method of implication, whereby the king's 
consent is presumed, is, as to all corporations by prescrip- 
tion, such as tie citjr of London, and many others, which 
have existed as corporations, time whereof the memory of 
man runneth not to the contrary, and therefore are looked 
upon in law to be well created. For though the members 
thereof can show no legal charter of incorporation, yet in 
cases of such high antiquity the law presurqes there once 
was one ; and that, by the variety of accidents, which a 
length of time may produce, the charter is* lost or destroyed. 
The methods by which tlie king's consent is expressly 
given, are either by act of parliafhent or charter. 

Wlien a corporatioif is erected, a name must be given to 
it ; and by that name alone it must sue and he sued, and do all 
acts ; though a very minute variation therein is ijpt material. 
Such name is the ver^ being of its constitution^ and, tluiigh 
it is the will of the king that erects the corporation, yet 
the name is the knot of its combination, without which it 
coubl not ])erform its corporate functions. 

After a corporation is so formed and named, it acquires 
many powers, rights, capacities, and incapacities, which we 
are next to consider. Some of these are necessarily and 
insejiarably incident to every corporation ; which incidents, 
as soon as a corporation is duly erected, «re tacitly annexed 
of course. As, 1. To have perpetual succession. This is 
the very end of its incorporation : for there cannot be a 
succession for ever without an incorporation ; and therefore 
all aggregate corporations have a power necessarily implied 
of electing members, in the room of such as go off, 2. To 
suitor be sued, implead or be impleaded, grant or receive, 
\iy its corporate name, and do all other acts as natural per- 
sons may. 3, To purchase lands, and hold them, for the 
benefit of themselves and their successors ; which two are 
consequential to the former. 4. To j;iave a common seal. 
For a corporation, being an invisible body, cannot manifest 
its intentions by any personal act or oral di^urse ; it there- 
fore acts and speaks only by its common seal. For, though 
tlui particular members may express their private consents 
to any act, by words, or signing their names, yet this does 
not bind the corporation : it is the fixiiTg of the seal, and 
that only, which unites the several assents of the individuals 
who compose the jgitfmmunity, and makes one joint assent 
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of the whole *. To make bye-laws or private statutes for 
the better government of the corporation ; which are binding 
upon themselves, unless contrary to the laws of the land, 
and then they are void. This is also includli by law in the 
very act of incorporation : for, as natuVal reason is given to 
the natural body for the governingit, so bye laws or statutes 
are a sort of political reason to govern the body {Politic. 

These five powers are inseparably incident to every cor- 
poration, at le/ist to every corporation aggregate : for two 
of them, though they may ho practised, yet are very 
unnecessary to a* corporation sole, viz. to have a corporate 
seal to testify his soje assent, and to make statutes for the 
regulation of his own coMact. 

There are also certain privileges* and disabilities that 
attend an aggregate corporation, and arc not applicable to 
such as are^sole; the reason of them ceasing, and of course 
the law. It must always appear by attorney ; for it cannot 
appear in person, being, as sir Edward Coke says, invisible, 
and existing only in intendment and consideration of law. 
It can neither maintain, or be made defendant to, an action 
of battery or such like personal injuries : for a corporation 
can neither beat nor be beaten, indts body politic, A cor- 
poration cannot commit treason, or felony, or other crime, 
in its corporate capacity : though its members mav, in their 
distinct individual ^capacities. Neither is it capable of suf- 
fering a traitor's or felon's punishment, for it is not liable 
to corporal penalties, nor to attainder, forfeiture, or cor- 
ruption of blood. It cannot be executor or administrator, 
or perform any personal duties ; for it cannot take an oath 
for the due execution of the office. It cannot be seised of 
lands to the use of another; for such kind of confidenee is 
foreign to the end of its institution. Neither can it he 
committed to prison : for its existence being ideal, no man 
can apprehend or arrest it. And therefore also it cannot be 
outlawed ; for outlawry always supposes a precedent right 
of arresting, which has been defeated by the parties abscond- 
ing, and that alilb a corporation cannot do. Neither can a 
corporation be excommunicated : for it has no soul, as is 
gravely observed by sir Edward Coke; and therefore alsp it 

* Trading corjwRitio^s, i« order to enable them more fully to yccoiuplihli 
the purpose for wliicli they are created, are enabled to do ccrtJiin nets 
vfithout the affixing of tlinr eommoii seal. — See tbese enumerated. in 
"‘plmith's Mercantiie Law, b. i. c. 2. \ 
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is not liable to be summoned in the ecclesiastical courts 
upon any account ; for those courts act only pro salute 
aninKBy and their sentences can only be enforced by spiritual 
censures ; a consideration, which, carried to its full extent, 
would alone demonstrate the impropriety of these courts 
interfering in any temporal rights whatsoever. 

There are also other incidents and powers, which belong 
to some sort of corporations, and not to others. An aggregate 
corporation may take goods and chattels for Jthe benefit of 
themselves and their successors, but a sole corporation can- 
not: for such moveable property is liable to be lost or 
embezzled, and would raise a*multitud^of disputes between 
the successor and executor; wh?ch the law is careful to 
avoid. In ecclcsiastidl and eleemosynary foundations, the 
king or the founder may give them rules, laws, statiites, 
and ordinances, which they are bound to obser^: but cor- 
fK)rations merely lay, constituted for civil purposes, are sub- 
ject to no particular statutes ; hut to the common law, and 
to their own bye-laws, not contrary to the laws of the realm. 
Aggregate corporations also, that have by their constitution 
a head, as a dean, warden, master, or the like, cannot do 
any acts during- the vacancy of the headship, except only 
appointing another ; neither are they then capable of re- 
ceiving a grant ; for such corporation is incomplete with- 
out a head. Hut there may be a corporation aggregate con- 
stituted without a head: as the collegiate church of South- 
well ill Nottinghamshire, which consists only of pre- 
heudaries ; and the governors of the Charter-house, London, 
who have no president or superior, but are all of equal 
authority. In aggregate corporations also, the act of the 
major part is esteemed the act of the whole. By the civil 
law thi.s major part must have consisted of two-thirds of 
the whole ; else no act could be performed : which perhaps 
may be one reason why they required three at least to make 
u corporation. But, with us, any majority is sufficient to 
determine the act of the whole body. And whereas, not- 
withstandirigf the law stood thus, some founders of corpo- 
rations had made statutes in derogation of the common law, 
making very frequently the unanimous assent of the society 
to Le necessary to any corporate act ; which king Henry 
VIII. found to be a great ohstriictioB to his projected 
scheme of obtaining a surrender of the lands of eccle- 
siastical corporatiojlfe, it was therefore enacted by statute 
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43 lien. Vlll. c. 27, that all private statutes sliall be 
utterly void, whereby any grant or election, made by the 
head, with the concurrence of the major part of the body, 
is liable to be obstructed by any one or more, being the 
minority ; but this statute extends ndt to any negative or 
necessary voice, given by the founder to the head of arjy 
such society. 

We before observed, that it was incident to every cor- 
poration, to b^ve a capacity to purchase lands for themselves 
and successors : and this is regularly true at the common 
law. Ilut they are excepted out of the statute of wills: 
so that no devise of lands to a^corporation hy will is good : 
except for charitable usetf^by statute 43 Eliz. c. 4,: which 
exception is again greatly narrowed 'by the statute 9 (jeo. 
II. ^c. 36. And also, by a great variety of statutes, their 
privilege e^en of purchasing from any living grantor is 
much abridged: so that now a corporation, either eccle- 
siastical or lay, must have a licence from the king to })ur' 
chase, before they can exert that capacity which is vested 
in them by the common law; nor is even this in all cases 
sufficient. These statutes are generally called the statnies 
of mortmain: all purchases made J>y corporate bodies !)eing 
said to l)e purchases in mort^iain, in mortua mnnn : ibr 
the reason of which appellation sir Edward Cok<‘ offers 
many conjectures j; but there is one which seems morn 
probable than any that be has given to us : viz. that these 
purchases being usually made hy ecclesiastical l)o<lios, the 
members of which, being professed, were reckoned dead 
persons in law, land therefore, holden by them, might with 
great propriety be said to be hebl in mortua mufiu. 

The general duties of all bodies politic, considered in 
their corporate capacity, may, like those of natural persons, 
be reduced to this single one : that of acting up to tlie end 
or design, whatever it be, for which they were created by 
their founder. 

I proceed next to ‘inquire how these corporations may he 
visited. For corporations, being composed of individuals 
subject to human frailties, are liaide, as well as private per- 
sons, to deviate from the end of their institution. And, for 
that reason, the law has provided proper persons to visit, 
inquire into, and correct all irregularities that arise in such 
, l^rporations, either sole or aggregate, and whether ecclesias- 
l^licaJ, civil, or eleemosynary. With regard to all ecclesias- 
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tiral corporations, the Ordinary is their visitor, so constituted 
hy the canon law, and from thence derived to us. The pope 
formerly, and now the king, as supreme ordinary, is the 
visitor of the archbishop or metropolitan ; the metropolitan 
has the charge and coercion of all his suffragan bishops;- 
and the bisliops in their several dioceses are, in ecclesiastical 
matters, the visitors of all deans and chapters, of all parsons 
and vicars, and all other spiritual corporations. With 
respect to all lay corporations; the founder, his heirs, or 
assigns, are the visitors, whether the foundation be civil or 
oleoniosynary ; for, in a 4iy incorporation, the ordinary 
neither can nor ought to visit. * 

1 krn)\v it is g-enepally said, tfiat civil corporations are 
subject to no visitation, but merely to the common lajv of 
the land ; and this shall be presently explained. But first, 
as 1 laid it down as a rule, that the founfl«^r, his heirs, 
nr assigns, are visitors of all lay corporations, let us inquire 
what is meant hy the founder. The founder of all corpo- 
rations, in tlie strictest and original sense, is the king alone, 
for In* only can incorporate a society ; and in civil incorpo- 
rations, such as mayor and commonalty, &c., where there 
are no possessions or endowments given to the body, there 
is no other founder but tlTe king ; but in eleemosynary 
foundations, such as colleges and hospitals, where there is 
fin endowment of lands, the law distinguishes, and makes 
two species of foundation, the one fiindatio incipiens^ or the 
incorporation, in which sense the king is the general founder 
ot all colh^ges and hospitals ; the o\\\eT fundatio perjiciensy 
or liie dotation of it, in which sense the first gift of the 
revenues is the foundation, and he who gives them is, in law, 
the founder ; and it is in this last sense that we generally 
call a man the founder of a college or hospital. But here 
the king has his prerogative; for, if the king and a private 
man join in endowing an eleemosynary foundation, the king 
alone shall he the founder of it. And, in general, the king 
being the sole founder of all civil corporations, and the 
endower the perficient founder of all eleemosynary ones, 
the right of visitation of the former results, according to 
thii rule laid down, to the king; and of the latter, to the 
patron or endower. ^ 

The king being thus constituted by the law visitor of all 
civil corporations, the law has also appointed the place 
wlierein he shalL^xercise this jurisdiction, which is the 
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court of king^’s bench; where, and where only, all mishe- 
hayiours of this kind of corporations are inquired into and 
redressed, and all their controversies decided. And this is 
what I understand to be the meaning of our lawyers, when 
they say that these civil corporations are liable to no visita- 
tion ; that is, that the law, having by immemorial usage 
appointed them to be visited and inspected by the king 
their founder, in bis majesty’s court of king’s bench, accord- 
ing to the rules of the common law, tliey ought not to be 
visited elsewhere, or by any other authority. And this is 
so strictly true, tfiat though the king, by his letters patent, 
had subjected the college of physicians to the visitation of 
four very respectable perStins, the lord chancellor, the two 
chiqf justices, and the chief baron; tflough the college had 
accepted this charter with all possible marks of acquiescence, 
and had acbed under it for near a century ; yet, in 1 753, the 
authority of this provision coming in dispute, on an appeal 
preferred to these supposed visitors, they directed the legality 
of their own appointment to be argued : and, us this college 
was merely a civil and not an eleemoKynary foundation, 
they at length determined, upon several days’ solemn 
debate, that theyhadnojurisdictiotras visitors ; and remitted 
the appellant, if aggrieved, t<r his regular remedy in his 
majesty’s court of king's bench. 

As to eleernosyciary corporations; by the dotation the 
founder and his heirs are, of common right, the legal visitors, 
to see that such property is rightly employed as might 
otherwise have descended to the visitor himself; but, if the 
founder has appointed and assigned any other person to be 
visitor, then his assignee so appointed is invested with all 
the founder’s power, in exclusion of his heir. 

We come now, in the last place, to consider how corpo- 
rations may be dissolved. Any particular member may be 
disfranchised, or lose his place in the corporation, by acting 
contrary to the laws qf the society, or the laws of the land ; 
nr he may resign it by his own voluntary act. But the 
body [)oIitic may also itself be dissolved in several ways ; 
which dissolution Is the civil death of the corporation ; and 
in this case their lands and tenements shall revert U> 1;he 
person or his heirs^who granted them to the corporation : 
for the law doth annex a condition to every such grant, that 
if the corporation be dissolved the grantor shall have the 
lands again, because the cause of the §i[Wt faileth. The 
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gprant is indeed only during: the life of the corporation, 
which may endure for ever; hut when that life is deter- 
mined by the dissolution of the body politic, the grantor 
takes it back by reversion, as in the case of every other 
grant for life. The 8ebts of a corporation, either to or 
from it, are totally extinguished by its dissolution ; so that 
the memhers thereof cannot recover, or be charged with 
them, in their natural capacities, agreeable to that maxim 
of the civil law, “ si quid universitati deheUtr ^singulis non 
debHur ; nec^ quod dehet umversitas, singuli debent*' 

A corporation may be dissolved, 1. By act of parliament, 
which is boundless in its operations. , 2. By the natural 
death of all its member^ in case oWn aggregate corporation. 

By surrender of its franchises into the hands of the king, 
which is a kind of suicide. 4. By forfeiture of its charter, 
through negligence or abuse of its franchises ; inj^vhicb case 
llie law judges that the body politic has broken the condition 
upon which it was incorporated, and thereupon the incorpo- 
rulion is void. And the regular course is to bring an 
information in nature of a writ of quo warranto,^ to inquire 
by wh.'it warrant the members now exercise their corporate 
power, having forfeited it» by such and such proceedings. 
The exertion of this act of 4aw^ for the purposes of the 
state, ill the reigns of king Charles and king James the 
second, particularly by seizing the chart 4 ?r of the city of 
London, gave great and just offence, though perhaps, in 
Strictness of law, the proceedings in most of them were suffi- 
ciently regular ; but the judgment against that of London 
was reversed by act of parliament after the revolution, and, 
by the same statute, it is enacted, that the franchises of the 
city of London shall never more be forfeited for any cause 
whatsoever. 


QUESTIONS. 

• t 

On what grounds has the law created what are called “ artificial 
persons ? 

Illustrate this doctrine by the case of a College* 

Ju|tify Blackstone's Comparison of a Corporation to the river 
Thames. ^ 

Who originally invented these institutions ? 

What is the distinction between a Corporation aggregate and a 
Corj^ration sole ? 
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Which of these kinds is the King ? — A Bishop ?—A Parson ? 
Explain this doctiiiie in the instance of the Parson, 

What is an Ecclesiastical Corporation ? 

How many kinds of Civil Corporations are there 
Why is the King made a Corporation ? 

What is an Eleemosynary Corporation ? 

Whose consent is essential to the creation of a Corporation ■ 

How is the King’s implied consent evidenced ? 

How is his ftvpress consent obtained ? 

Is the Name of a Corporation a matter of any importance ? 

What are the five powers inseparably incident to every Corporation 
aggregate ? t 

■Whic^h of these are inapp^lreable to a Corporation sole ^ 

Jl’hy must a Corporation aggregate appear by attorney ? 

State some of the leading Disabilities of Cmporntions. 

What ara the Statutes of Mortmain ? Explain the derivation of 
the last word. 

How are Corporations regulated ? 

Who is the Visitor of all Civil Corporations ? 

Where is this his Jurisdiction exercised? 

Who is the Visitor of Eleemosynary Corporations ^ 

In how many ways may a Corporation be dissolved ' 
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Therk is nothing’ which generally" strikes the imagi- 
nation, and engages the affections of mankind, as the right 
of property ; or that sole aftd despotic dominion which 
one man claims and exercises oven^the external things of 
the woi‘l<l, in total e>A:lasion of the right of any other 
individual in the universe. And yet there are very few thftt 
will give themselves the trouble to consider the origin 
and Joun (la f on of this right. Pleased as we are with the 
possession, we seem afraid to look back to the means by 
which it was acquired, as if fearful of some defect in our 
title ; or, at best, we rest satisfied with the decision of the 
laws in our favour, without examining the reason or autho- 
rity upon which those law^g have been built. We think it 
enough that our title is derived by the grant of the former 
proprietor, by descent from our ancestors, or by the last 
will and testament of the dying owner ; not caring to 
reflect that, accurately and strictly spewing, there is no 
foundation in nature or in natural law, why a set of 
words upon parchment should convey the dominion of land ; 
w'hy the son should have a right to exclude his fellow- 
creatures from a determinate spot of ground, because his 
father had done so before him ; or why the occupier of a 
particular field or of a jewel, when lying on his death-bed, 
and no longer able to maintain possession, should be enti- 
tled to tell the rest of the world which of them should 
enjoy it after him. These inquiries, it must be owned, 
would be useless and even troublesome* in common life. It 
is well if the mass of mankind will obey laws when 
made, without scrutinizing too nicely into the reasons of 
making them. But, when law is to be considered, not only 
as a matter of practice, but also as a rational science, it 
cannot be improper or useless to examiii^ more deeply the 
rudiments and grounds of these positive constitutions of 
Uogiety. * 


M 
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In the beginning- of the world, we are informed by holy " 
writ, the all-bountiful Creator gave to man ^Mominion 
over all the earth ; and over the fish of the sea, and over 
the fowl of the air, and over every living thing that 
moveth upon the earth/* T/m is the only true and solid 
foundation of man's dominion over external things, what- 
ever airy metaphysical notions may have been started by 
fancifhl writers upon this subject. The earth, therefore, 
and all things therein, are the general property of all man> 
kind, exclusive of other beings, from the immediate gift 
of the Creator. And, while the earth continued bare of 
inhabitants, it is reasonable to suppose, that all was in com- 
mon among them, andMiat every ^ue took from the public 
stock to his own use such things as his immediate necessi- 
ties required. 

These general notions of property were then sufficient 
to answer all the purposes of human life ; and might per- 
haps still have answered them, had it been possible for man- 
kind to have remained in a state of primeval simplicity : 
as may be colle^cted from the manners of many American 
nations when first discovered by the Europeans ; and from 
the ancient method of living among the first Europeans 
themselves, if ive may credit either the inemoriuls of them 
preserved in the golden age of the poets, or the uniform 
accounts given ,by historians of these times, wherein 
erant omnia communia et mdivisa omnibus, velvti unum. 
cunctis patrimonium esset,* Not that this communion of 
goods seems ever to have been applicable, even in the 
earliest ages, to aught but the substance of the thing ; nor 
could it be extended to the use of it. For, by the law of 
nature and reason, he, who first began to use it, acquired 
therein a kind of transient property, that lasted so long as 
he was using it, and no longer : or, to speak with greater 
precision, the right of possession continued for the same 
time only that thq act of possession lasted. Thus the 
ground was in common, and no part of it was the perma- 
nent property W any man in particular; yet whoever was 
in the occupation of any determined spot of it, for rest, for 
shade, or the like, acquired for the time a sort of owper- 
shimfropi which it would have been unjust, and contraiy" 
tg^pTOw of nature, to have driven him by force : but the 
^nt that he quitted the use or occupation of it, another 
iight ^eize it, without injustice. Inus also a vinQ.or 
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other tree might he said to be in common, as all men were 
equally entitled to its produce ; and yet any private indi- 
vidual might gain the sole property of the fruit, which he 
had gathered for his own repast. A doctrine well illus- 
trated by Cicero, whd compares the world to a great thea- 
tre, which is common to the public, and yet the place 
which any man has taken is for the time his own. 

But when mankind increased in number, craft, and am- 
bition, it l>ecame necessary to entertain conceptions of more 
permanent dominion, and«to appropriate to individuals, 
not the immediate use only, but the very substance of the 
thing to he used. Otherwise, iflnumerabl^ tumults must have 
arisen, and the good order of the w0fld have been continually 
broken and disturbed,* while a variety of persons w^e 
striving w'ho should get the first occupation of the same 
thing, or disputing which of them had actually ^gained it. 
As human life also grew more and more refined, abundance 
of conveniences were devised to render it more easy, com- 
modious, and agreeable ; as, habitations for shelter and 
safety, and raiment for warmth and decency. But no man 
would be at the trouble to provide either, so long as he had 
only an usufructuary property in them, which was to cease 
the instant that he quitted possession ; — if, as soon as he 
walked out of his tent, or pulled off his garment, the next 
stranger who came by would have a right to inhabit the 
one, and to wear the other. In the case of habitations in 
particular, it was natural to observe, that even the brute 
creation, to whom every thing else was in common, main- 
tained a kind of permanent property in their dwellings, 
especially for the protection of their young ; that the birds 
of the air had nests, and the beasts of the field bad caverns, 
the invasion of which they esteemed a very fiagrant 
injustice, and would sacrifice their lives to preserve them. 
Hence, a property was soon established in every man's 
house, and home-stall ; which seem to. have been origin- 
ally mere temporary huts or moveable cabins, suited to the 
design of Providence for more speedily peopling the earth, 
and suited to the w'andering life of their owners, before any 
extensive property in the soil or ground was established. 
And* there can be no doubt, but that moveables of every 
kind became sooner appropriated than thS permanent sub- 
stantial soil : partly because they were more susceptible of 
long occupancy, which might he continued for months 
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together without any sensible interrn i:y|ife -'ftnd at length 
by usage ripen into an established but*^|lh^pally, 

because few of them could be fit Ihr til|ji^|flj|^|‘ed and 
meliorated by the bodily labour of ; which 
bodily labour, be^uwed upon any before lay 

in common to give the 

fairest and mosi^easona0m'"tr’l«P^P^||m^Pive property 

The article oi food was a more immediate call, and 
therefore a more early consideration. Such as were not 
contented with the spontaneous product of the earth, 
sought for a more polid refreshment in the flesh of beasts, 
which they obtained by'hunting. But the frequent disap- 
pointments, incident to that methoci of provision, induced 
rl*em to gather Buch animals as were of a more 

tame and ^sequaciopj^ijjil^ and to establish a permanent 
property in their fld^Kpad herds in order to sustain them- 
selves in a less manner, partly by the milk of 

the dams, and pai^^by the flesh of the young. The sup- 
port of these thek^ ^^ttle made the article of water also a 
very important point. And therefore, the book of (ienesis, 
the most venerable monument of antiquity consi<lered 
merely with a view to history, will furnish us with frequent 
instances of violent contentions concerning wells ; the ex- 
clusive property sof which appears to have been established 
in the first digger or occupant, even in such places where 
.►he ground and herbage yet remained in common. Thus 
we find Abmham, who was but a sojourner, asserting bis 
right to a well in the country of Abimelech, and exacting 
an oath for his security, became he had digged that 
welV* And Isaac, about miiety years afterwards, reclaimed 
this his father's property; and, after much contention with 
the Piiilistines, was suffered to enjoy it in peace. 

All this while, the soil and pasture of the earth remained 
still in common qs before, and open to every occupant : 
except, perhaps, in the neighbourhood of towns, wdiere the 
necessity of iPsole and exek^sive property in lands for the 
sake of agriculture, was|Mrlier felt, and therefore more 
readily complied with, ^|Berwi8e, when the multitude of 
men and cattle bad cJpRned every convenience ofl one 
j spot of ground, It was ^^med a natural right to seize upon 
^nd occupy such other lands as would more easily sujpply 
f^heii necessities. This practice is still retained among the 
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wild^H^l uncultivated nations that have never been formed 
into civiLstates, like the Tartars and others in the East ; 
where the nhmate itself, and the boundless extent of their 
territory, conspire to setain them still in the same savage 
state of vagrant liberty, which was universal in the earliest 
ages; and which, Tacitus inforftis us, continued among the 
Germans till the decline of the Roman empire. We have 
also a striking example of the same kind in the history of 
Abraham and his nephew Lot. When their jofnt substance 
became so great, that pasture and other conveniences grew 
scarce, the natural consequence was, that a strife arose 
between tbeir servants ; so that it^)iR^ nd longer practicable 
to dwell together. Tills contention Abraham thus endea- 
voured to compose : “ Let there be no strife, I pray thefe, 
between thee and me. Is not the whole land before thee? 
Separate thyself, I prsiy thee, from me. If thou wilt take 
the left hand, then I will go to the right ; or if thou depart 
to the right hand, then 1 will go to the left.'' This plainly 
implies an acknowledged right, in either, to occupy what- 
ever ground he please<l, that was not pre-occupied by other 
tribes. “ And Lot lifted up his eyes, and beheld all the 
plain of Jordan, that it was well watered every where, even 
as the garden of the Lord. Then Lot chose him all the 
plain of Jordan, and journeyed east; and Abraham dwelt in 
the land i||f Canaan." * 

Upon the same principle was founde<l the right of mi- 
gration, or sending colonies to find out new habitations, 
w hen the mother country was overcharged with inhabitants ; 
which wiis practised as well by the Phcenicians and Greeks, 
as the Germans, Scythians, and other northern people. 
And, so long as it was confined to the stocking and culti- 
vation of desert uninhabited countries, it kept strictly 
within the limits of the law of nature. But how far the 
seizing on countries already peopled, and driving out or 
massacring the innocent and defenceless natives, merely 
because they differed from their invaders ixa language, in 
religion, in customs, in government, or in colour : how far 
such a conduct was consoi^ant to nature, to reason, or to 
phrisiianity, deserved well to be considered, by those, who 

re rendered their names immortal bf thus civilising 
oankind. 

As the world by degrees grew more populous, it daily 
(became more difficult to find out new spots to inhabit, 
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without encroaching: upon former occupants : and, hy con- 
stantly occupying- the same individual spot, the ^fruits of 
the earth were consumed, and its spontane<v-iS produce 
destroyed, without any provision for«future sapply or suc- 
cession. It therefore became necessary to pursue some 
regular method of providing ft constant subsistence ; and this 
necessity produced, or, at least, promoted and encouraged, 
the art of agriculture. And the art of agrivuHure, by a 
regular conn'bction and consequence, introduced and esta- 
blished the idea of a more periil^anent property in the soil, 
than had hitherto been received and adopted. It was clear 
that the earth wotfld ntf]|{ produce her fruits in suiheient 
quantities, without the assistance of Ullage : but who would 
be* at the pains of tilling it, if another might watch an 
opportunity to seize upon and enjoy the product of his 
industry, ^t, and labour? Had not, therefore, a separate 
property in lands, as well as moveables, been vested in some 
individuals, the world must have continued a forest, and 
men have been mere animals of prey; which, according to 
some philosophers, is the genuine state of nature. Whereas 
now, so graciously has Providence interwoven our duty and 
happiness together, the result of this very necessity has 
been the ennobling of the *human species, by giving it 
opportunities of improving its rational faculties, as well as 
of exerting its niltural. Necessity begat propertyH and, in 
order to ensure that property, recourse was bad to civil 
society, which brought along with it a long train of inse- 
parable concomitants; states, governments, laws, punish- 
ments, and the public exercise of religious duties. Thus 
connected together, it was found that a part only of society 
was sufficient to provide, by their manual labour, for the 
necessary subsistance of all; and leisure was given toothers 
to cultivate the human mind, to invent useful arts, and to 
lay the foundations of science. 

The only questi<m remaining is, how ihis property be-- 
came ac^na/Z^ft vested ; or what it is that gave a man an 
exclusive right to retain in a permanent manner that spe- 
cific land, which before belonged generally to every body, 
but particularly to nobody. And, as we before observed, 
that Oi*cupaiicy gave the right to the temporary use of the 
soil, so it is agreed upon all bands that occuvakcy gave 

f lso the original right to the penmanent property in Jhe 
rtijfimce ^ the earth itself ; yhich excludes •every, one 
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else Ihgyt the owner from the use of it. There is indeed 
some diff»»rence among the wTiters on natural law, con- 
cerning thXreason why occupancy should convey this 
right, and in^st one wyth this absolute property : Grotius 
and PuiFendorf insisting, that this right of occupancy is 
founded on a tacit and implied assent of all mankind, that 
the first occupant should become the owner; and Barbeyrac, 
Titius, Mr. Locke, and others, holding, that there is no 
such implied assent, neither is it necessary that there should 
be ; for that tlie very act af occupancy, alone, being a 
degree of bodily labour, is, ^om a principle of natural 
justice, without any consent or compact, •sufficient of itself 
to gain a title. A dispute that savoufvS too much of nice 
and scholastic refinement I However, both sides agree in 
this, that occupancy is the thing by which the title was in 
fact originally gained ; every man seizing to his %wn con- 
tinued use such spots of ground as he found most agreeable 
to his own convenience, provided he found them unoccu- 
pied by any one else. 

Property, both in land and moveables, being thus origi- 
nally acquired by the lirst taker, which taking amounts to 
a declaration that he intends to appropriate the thing to 
his own use, it remains in hiifl, by the principles of uni- 
versal law, till such time as he does some other act which 
shows} an intention to abandon it ; for then it becomes, 
naturally publici juris once more, and is liable to 

be again appropriated by the next occupant. So, if one 
is possessed of a jewel, and casts it into the sea or a public 
highway, this is such an express dereliction, that a property 
w'iil be vested in the first fortunate finder that will seize it 
to his own use. But if he hides it privately in the earth 
or other secret place, and it is discovered, the finder acquires 
no property therein ; for the owner bath not by this act 
declared any intention to abandon it, but rather the con- 
trary ; and if he loses it or drops it by «accident^ it cannot 
be collected from thence, that he designed t(^ quit the pos- 
session: and therefore in such a case the property still 
remains in the loser, who may claim it again of the finder. 
And|,this, we may remember, is the doctrine of the law of 
Kngland, with relation to treasure trove, % 

But this method of one man's abandoning his property, 
. and* another seizing the vacant possession, however well 
^ fo^de<l theory, could not long subsist in fact. It was 
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calculated merely for the rudiinentB of civil sociejj*, and 
necessarily ceased among the complicated intejists and 
artificial refinements of polite and established gr/ernments. 
In these it was found, that what became inconvenient or 
useless to one mtin, was highly convenient and useful to 
another ; who was ready to give in exchange for it some 
equivalent that w’as equally desirable to the former pro- 
prietor. Thus, mutual convenience introduced commercial 
traflSc, and the reciprocal transfer of property by sale, grant, 
or conveyance which may be considered either as a con- 
tinuance of the original possession which the first occupant 
had; or as an abandoning of the thing by the present 
owner, and an immediate successive occupancy of the same 
by the new proprietor. The voluntary dereliction of the 
owner, and delivering the possession to another individual, 
amount tr a transfer of the property ; the proprietor declar- 
ing his intention no longer to occupy the thing himself, 
but that his own right of occupancy shall he vested in the 
new acquirer. Or, taken in the other light, if 1 agree to part 
with an acre of my land to Titius, the deed of conveyance 
is an evidence of my intending to abandon the property ; 
and Titius, being the only or 4irst man acquainted with 
such my intention, immediately steps in and seizes the 
vacant possession : thus, the consent expressed by tlie con- 
veyance gives Titius a good right against me ; and pos- 
session, or occupancy, confirms that right against all the 
world besides. 

The most universal and effectual way of abandoning 
property, is by the death of the occupant ; when, both the 
actual possession and intention of keeping possession ceas- 
ing, the property which is founded upon such possession 
and intention ought also to cease of course. For, naturally 
speaking, the instant a man ceases to be, he ceases to have 
any dominion ; else, if he had a right to dispose of his 
acquisitions one n\pment beyond his life, he would also 
have a right to direct their disposal for a million of ages 
after him ; wlfich would be highly absurd and inconvenient. 
All property must therefore cease upon death, considering 
men as absolute individuals, and unconnected with^civil 
society ; for tbe^, by the principles before established, tlie 
next immediate occupant would acquire a right in all that 
the deceased possessed. But, as under civilised govern- 
ments which are calculated for the peace of mankind, such 
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a constitution would he productive of endless disturbances, 
the urfAversal law of almost every nation^ which is a kind 
of seconciufy law of nature, has either given the dying person 
a power ot^continuing his property, by disposing of hia 
possessions by will ; or, in case he neglects to dispose of it, 
or is not permitted to make any disposition at all, the mu- 
nicipal law of the country then steps in, and declares who 
shall be the successor, representative, or heir, of the de- 
ceased ; that is, who alone shall have a right 4o enter upon 
this vacant possession, in •order to avoi^ that confusion, 
which its becoming again vacant would occasion. And 
further, in case no testament beoermitted by the law^, or 
none be made, and nc^heir can H^found so qualihed as the 
law requires, still, to prevent the robust title of occupapcv 
from again taking place, the doctrine of escheats is adopted 
in almost every country; whereby the soveiwigii of the 
state, and those who claim under his authority, are the 
ultimate heirs, and succeed to those inheritances to which 
no other title can he found. 

The right of inheritance, or descent to the children and 
relations of the deceased, seems to have been allowed much 
earlier than the right of devising by testament. We are 
apt to conceive, at tirst view^ that it has nature on its side ; 
yet w’e often mistake for nature what we find established 
by long and inveterate custom. It is certainly a wise and 
effectual, but clearly a political, establishment; since the* 
permanent right of property, vested in the ancestor himself, 
was no natural, but merely a civil, right. It is true, that 
transmission of one's possessions to posterity has an evi- 
dent tendency to make a man a good citizen and a useful 
member of society ; it sets the passions on the side of duty, 
and prompts a man to deserve well of the public, when he 
is sure that the reward of his services will not die with 
himself, but be transmitted to those with whom he is con« 
nected by the dearest and most tender affections. Yet, 
reasonable as this foundation of the right of inheritance 
may seem, it is probable that its imraediafe original arose, 
not from speculations altogether so delicate and refined, 
and, if - not from fortuitous circumstances, at least from a 
plainer and more simple principle. \ man's children or 
nearest relations are usually about him on his death-bed, 
and are the earliest witnesses of his decease. They became 
therefore generally the next immediate occupants, till, at 
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length, in process of time this frequent usage ripenei^Into 
general law. And therefore also, in the earliest a^^s, on 
failure of children, a man’s servants bom under hia '^foof were 
allowed to be his heirs, being imraediat^ely on thrspot when 
he died. For we find the old patriarch Abraham expressly 
declaring, that, since God had given him no seed, his 
steward Eliezer, one born in his house, was his heir/’ 

While property continued only for life, testaments w'ere 
useless and unknown ; and, when it became inheritable, the 
inheritance was Iqug indefoasible^ and the children, or heirs 
at law, were incapable of exclusion by will. Till at length 
it V as found, that su strict a rule of inheritance made heirs 
disobedient and headstrding, defraur^xl creditors of their 
jus{ debts, and prevented many provident fathers from di- 
viding or charging their estates as the exigencies of their 
families required. This introduced pretty generally the 
right of disposing of ones property, ora part of it, by testa- 
ment (that is, by written or oral instructions, properly wit- 
nessed and authenticated,) according to the jileasure of the 
deceased, which we therefore emphatically style his will. 
This was established in some countries much later than in 
others. With us in England, tHl modern times, a man 
could only dispose of one-third of his moveables from bis 
wife and children ; and, in general, no will was p<^rmitted 
of lands till the reegn of Henry the Eighth; and then only 
of a certain portion ; for it was not till after the Heat oration 
that the power of devising real property became so univer- 
sal as at present. 

Wills, therefore, and testaments, rights of inheritance, 
and successions, are all of them creatures of the civil or 
municipal laws, and accordingly are in all respects regu- 
lated by them; every distinct country having different 
ceremonies and requisites to make a testament completely 
valid ; neither does any thing vary more than the right of 
inheritance under different national establishments. In 
England particularly, this diversity is carried to such a 
length, as if it liad been meant to point out the power of 
the laws, in regulating the succession to property, and how 
/utile every claim must be, that has not its foundation/ n 
|ie positive rules qf the state. Thus, in general, only the 
' est son, in some places only the youngest, in others all 
p sons together, have a right to succeed to the inherit- 
in real estates, males are preferred to fema^, anjl 
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the eJdest male will usually exclude the rest; in the divi- 
sion ot personal estates, the females of equal dej^ree aie 
admitted v.'jj^ether with the males, and no right of primo- 
geniture is flowed. 

This one consideration may help to remove the scruples 
of many well-meaning persons, w ho set up a mistaken con- 
science in opjiositioii to the rules of law. If a man dis- 
inherits liis son, by a will duly executed, and leaves his 
estate to a stranger, there are many who consider this pro- 
ceeding as contrary to n»tural justice; jvhile others so 
scrupulously adhere to the si^posed intention of the dead, 
that if a will of lands he attested hy*only two witnesses 
instead of throe, whiqj;i the lm\^equires, they are apt to 
imagine that the heir is hound in conscience to relinqiijsh. 
his title to the devisee. Hut both of them certainly proceed 
upon very erroneous principles; as if, on the oiwi hand, the 
sou had Zy nature a right to succeed to his father's lands ; 
or, as if, on the other hand, the owner was />?/ nature 
entitled to direct the succession of his property after his own 
decease. Whereas (he law of nature suggests, that on the death 
ol the possessor, the estate should again become common, and 
be open to the next occupant, unless otherwise ordered for the 
sake of civil peace by the positive law of society. The 
positive Jaw of society, which is, with us, the municipal law 
of England, directs it to vest in such person as the last pro- 
prietor shall by will, attended with certain requisites, ^ 
appoint ; and, in defect of such appointment, to go to some 
particular person, who, from the result of certain local con- 
stitutions, appears to be the heir at law. Hence it follows, 
that, where the appointment is regularly made, there cannot 
lie a shadow of riglit in any one but the person appointed : 
and, where the necessary requisites are omitted, the right of 
the heir is equally strong, and built upon as solid a foun- 
dation, as the right of the devisee would have been, sup- 
posing such requisites were observed. • 

But after all, there are some few things, which, notwith- 
standing the general introduction and contrnuance of pro- 
perty, must still unavoidably remain in common; being 
su<j)i wherein nothing but an usufructuary property is 
capable of being had : and therefore the)^ still belong to the 
lirst occupant, during the time he holds possession of them, 
and no lunger. Such, among others, ai*e the elements of 
light, air^ and water ; which a man may occupy by means of 
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his windows, his gardens, his mills, and other conveniences, 
such also are the generality of those animals which said 
to h%fer<B naturae, or of a wild and untameable diirpositiun : 
which any man may seize upon and keep for his own, use 
or pleasure. All these things, so long as they remain in 
possession, every man has a right to enjoy without dis- 
turbance ; but if once they escape from his custody, or he 
voluntarily abandons the use of them, they return to the 
common stocks, and any man else has an equal right to seize 
and enjoy them afterwards. 

Again ; there are other things, in which a permanent 
property may subsist not only as to the temporary use, but 
also the solid substance ; a'tid which yet would be frequently 
found without a proprietor, had not the wisdom of the law 
provided a remedy to obviate this inconvenience. Such are 
forests and ftther waste grounds, which were omitted to be 
appropriated in the general distribution of lands ; such also 
are wrecks, estrays, and that species of wild animals which 
the arbitrary constitutions of positive law have distinguished 
from the rest by the well-known appellation of game. With 
regard to these and some others, as disturbances and quarrels 
would frequently arise among individuals contending about 
the acquisition of this species of property by first occupancy, 
the law has therefore wisely cut up the root of dissension, 
by expressly desigaiating those to whom such things are to 
* belong. And thus the legislature of England bus univer- 
sally promoted the grand ends of civil society, the peace 
and security of individuals, by steadily pursuing that wise 
and orderly maxim, of assigning to every thing capable of 
ownership a legal and determinate owner. 


QUESTIONS. 

What huthe only true and solid foundation of man's dominion 
over exl!l||p[ things ? * 

How did Cicer% illustrate the early state of the world with regard 
to the origin of property, in particular parts of the earth ? 

What was the earliest subject of exclusive property ? 

On what ground did Abraham claim a well in the country of Ab^ml- 
lech ? ♦ 

What led to the dispute between Abraham and Lot — and how does 
it illustrate the history of the growth of property ? 
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vrliat principle is founded the right of emigration ? 

Whai led to the invention of agriculture ? 

What was it that gave the original right to the permanent property 
in the substaace of the^arth itself ? 

What led to traffic — and the reciprocal transfer of property ? 

W^hat ellect had deaths in early times, on the right of property ? 

What is meant by escheats ? 

Which was first allowed — the right of inheritance, or of willing 
away property ? * 

What led to the right of dil*pusing of property by will ? 

When was the willing away ofdands first permitted in this country ? 

On w'hat grounds is a father justifi||i4ii^ dfisinheriting his son, and 
giving his property to a Jtanger ? 

What kind of right has a man in the light, air, water, &c r' • 
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The objects of dominion or property are things^ as 
contradistinguished from persons : and things are by the 
law of England distributed^nto two kjpds; things real, and 
tilings personal. Things real are such as are permanent 
fincedy and immoveable ^ which cannot be carried out of tlieir 
place : as liwuls and tenements ; — things personal are 
goods, money, and all other moveables ; which may attend 
the owner’s person wherever he thinks proper to go. 

Real property consists in lands, tenements, or heredita- 
ments. comprehends all things of a permanent 

substantial nature ; being a word of a very extensive 
signification. Tenement'* is « word of still greater 
extent ; and though, in its vulgar acce]>tation, it is only 
applied to houses and other buildings, yet in its original, 
proper, and legal sense, it signifies every thing that may 
*be holden, provided it be of a permanent nature; whether 
it be of a substantial and sensible, or of an unsubstantial 
ideal kind. An hereditament^ says sir Edward Coke, is, 
by much the largest and most comprehensive expres- 
sion : for it includes, not only lands and tenements, hut 
whatsoever may he inherited^ be it corporeal or incor- 
poreal, real, personal, or mixed. Thus an heir-loom or 
implement oL^rnitiire, which, by custom, descends to 
the heir togA|||: with a house, is neither land, nor tene- 
ment, but a ru^e moveable ; yet, being inheritable, is com- 
prised under the general word hereditament. 

Hereditament*^, to use the largest expression, are of two 
kinds, corporeal and incorporeal, Coq)oreal consist of 
such as afl'ect the senses ; such as may be seen and handled 
by the body ; incor|)oreal are not the object' of sensation, 
can be seen nor handled, are creatures of the mind, 

l^^^ist only in contemplation. 

R'Corporeal hereditaments c^onsist wholly of substantial 



REAL AND PERSONAL PROPERTY. 


255 


and permanent objects — all which may be included under the 
gfeneral denomination of land only. 

An incorporeal hereditament is a right issuing out of 
a thing" corporate^ wbelber real or personal, or concerning, 
or annexed to, or exercisable within, the same. It is not 
the thing- corporate itself, which may consist in lands, 
liouses, jewels, or the like ; but something collateral thereto, 
as a rent issuing out of those lands or houses, or an office, 
relating to those jewels. In short, as the logicians speak, 
corporeal liereditaments ai’ft the substance^, which may be 
always seen, always handled 4 incorporeal hereditaments are 
but a sort of accidents, which adhgre 1fo and are supported 
by that substance ; anij may belong, or not belong to it, 
wdthoiit any visible alteration therein. Their existence is 
merely in idea and abstracted contemplation ; though their 
ellects and prolits may be frequently objects our bodily 
senses. And indeed, if we would fix a clear notion of an 
incorporeal hereditament, we must be careful not to con- 
found together the profits produced, and the thing, or here- 
ditament, which ]iroducos them, An annuity, for instance, 
is an incorporeal hereditament: for though the money 
which is the fruit or prodhet of this annuity, is doubtless of 
a corporeal nature, yet the Annuity itself which produces 
that money, is a thing invisible, has only a mental existence, 
and cannot he delivered over from band tOhand. So, tithes, , 
if we consider theproJuce of them, as the tenth sheaf, or 
the tenth lamb, seem to be completely corporeal ; yet they 
are indeed incorporeal hereditaments; for lliey, being 
merely a contingent springing right, collateral to, or issuing 
out of lands, can never be the object of sense : that casual 
share of the annual increase is not, till severed, capable of 
being shown to the eye, nor of being delivered into bodily 
possesion. 


QUESTIONS. 

What are the two species of property ? 

Explain the significations of the words “ lands,’ » ** tenements,’* 
aiid*“ hereditaments.’' ^ 

What is the distinction between the two kinds of hereditaments ? 
How would a logician describe them? 
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It is impossible to understands with any degree of 
nccurac^s either the* ciei^ constitution of this kingdom^ or 
the laws which regulate its landed property^ without some 
general acquaintance with the nature and doctrine of 
feudsy or the feudal law: a system so universally received 
throuirhout^Kurope upwards of twelve centuries ago, that 
sir Henry Spelman does not scruple to call it the law of 
nations in our western world. This chapter will therefore 
be dedicated to this inquiry. And though, in the course 
of our observations in this and many other parts of the 
present book, we may have occasion to search pretty highly 
into the antiquities of our Eriglish jurisprudence, yet 
surely no industrious student imagine his time misem- 
ployed, w'hen he is led to consider that the obsolete doc- 
trines of our lawswe frequently the foundation upon which 
* what remains is erected ; and that it is impracticable to 
comprehend many rules of the modern law, in a scholarlike 
scientifical manner, without having recourse to the ancient. 
Nor will these researches be altogether void of rational 
entertainment as well as use: as in viewing the majestic 
ruins of Rome or Athens, of Balbec or Palmyra, it admi- 
nisters both pleasure and instruction to compare them witli 
the draughts of the same edifices, in their pristine propor- 
tion and splendour. 

'^l)||||bnstitution of its origin from the military 

policy OT the northern or Celtic nations, the Goths, the 
Huns, the Franks, the Vandals, and the Lombards, who all 
migrating from the same offidna gentiumy as Craig very 
justly entitles it, poured themselves in vast quantities mto 
all the regions of Surope, at the declension of the Roman 
empire. It was brought by them from their own countries, 
and continulfd in their respective colonies as the mdst 
likely means to secure their new. acquisitions ; ami to th^t 
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end, large districts or parcels of land were allotted by tlu» 
conquering general to the superior officers of the army, and 
by them (^ealt out again in smaller parcels or allotments to 
the inferior officers and most deserving soldiers. These 
allotments wei‘e called feoda, feuds, fiefs, or fees ; which 
last appellation in the northern languages signifies a con- 
ditional .stipend or reward. Rewards or stipends they 
evidently were: and the condition annexed to them was, 
that the possessor should do service faith l^illy, both at 
home and in the wars, to«hitn by whom they were given ; 
for which purpose he took the jurammtum Jidelitatis^ or 
oath of fealty : and in case^of the brepch of this condition 
and oath, by not performing tllfe* stipulated service, or by 
deserting the lord in battle, the lands were again to revert 
to him who granted them. 

Allotments, thus acquired, naturally engj(ged such as 
accepted them to defend them : and, as they all sprang 
from the same right of conquest, no part could subsist in- 
dependent of the whole ; wherefore all givers as well as 
receivers were mutually bound to defend each other's pos- 
sessions. But, as that could not effectually be done in a 
tumultuous irregular way, government, and to that purpose 
subordination, was necessary. Every receiver of lands, or 
feudatory, was therefore bound, when called upon by bis 
benefactor, or immediate lord of bis feud or fee, to do all in 
his power to defend him. Such benefactor or lord was* 
likewise subordinate to, and under the command of, his 
immediate benefactor or superior; and so upw'ards to the 
prince or general himself; and the several lords were also 
reciprocally bound, in tbeir respective gradations, to protect 
the possessions they had given. Thus the feudal connec- 
tion was established, a proper military subjection was na- 
turally introduced, and an army of feudatories was always 
ready enlisted, and mutually prepared to master, not only 
in defence of each man*s own several^ property, but also in 
defence of the whole, and of every part of this their newly- 
acquired country : the produce of which Constitution was 
soon sufficiently visible in the strength and spirit with 
which they maintained their conquests. 

* Scarce bad these northern conquerors established them- 
selves in their new dominions, when wisdom of their 
constitutions, as well as their personal valour, alarmed all 
pripces of Europe ; that is, of those countries which 
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had formerly been Homan provinces, but had revolted, or 
were deserted by their old masters, in the g^eneral wreck 
of the empire. Wherefore most, if not all, of tbepi, thought 
it necessary to enter into the same vr a similar plan of 
policy. For whereas, before, the possessions of their sub- 
jects were perfectly alhduil^ that is, wholly independent, 
and held of no superior at all ; now they parcelled out their 
royal territories, or persuaded their subjects to surrender 
up and retake* their own landed property, under the like 
feudal obligations, of military feLlty. And thus, in the 
compass of a very few years, thp feudal constitution, or the 
doctrine of tenure, extended itself over all the western 
world. Which alteration bf landed property, in so very 
material a point, necessarily drew after it an alteration of 
laws and customs : so that the feudal laws soon drove out 
the Homan, <rivbich had hitherto so universally obtained, 
but now became for many centuries lost and forgotten ; and 
Italy itself, as some of the civilians, with more spleen than 
judgment, have expressed it, helluinasy ati]i%ie ferhi>aSf 
nmnesque Longohardorum leges aecepiL 

But this feudal polity, which was thus by degrees 
established over all the continent cf Europe, seems not to 
have been received in this parV of our island, at least not 
universally and as a part of the national constitution, till 
the reign of William the Norman. Not but that it is 
Reasonable to believe, from abundant traces in our history 
and laws, that even in the time of the Saxons, who were a 
swarm from what sir William Temple calls the same 
northern hive, something similar to this was in use; yet 
not 60 extensively, nor attended with all the rigour that 
was afterwards imported by the Normans. For the Saxons 
were firmly settled in this island, at least as early as the 
year 600 : and it was not till two centuries after, that fends 
arrived to their full vigour and maturity, even on the 
continent cif Europe. , 

This introduction, however, of the feudal tenures into 
England, by Kiitg William, does not seem to have been 
effected immediately after the conquest, nor by the mere 
arbitrary will and power of the conqueror; hut to ha^o 
been gradually estfiblished by the Norman barons, and 
others, in such forfeited lands as they received from the 
gift of the conqueror, and afterwards universally consented 
1 to by the great council of the nation long after his t itle 
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was established. Indeed, from the prodigious slaughter 
the English nobility at the battle of Hastings, and the 
fruitless il^urrections of those who survived, such nu- 
merous forfeitures ha^ accrued, that he was able to reward 
his Norman followers with very large and extensive pos- 
sessions : which gave a handle to the monkish historians^ 
and such as have implicitly followed them, to represent 
him as having, by right of the sword, seized on all the lands 
of England, and dealt them out again to his* own favour- 
ites, A supposition grounded upon a u^staken sense of 
the word vonquest ; which, in its feudal acceptation, signi- 
fies no more than acquisition ; and thia has led many hasty 
writers into a strange historicaf mistake, and one which, 
upon the slightest examination, will he found to be most . 
untrue. However, certain it is, that the Normans now 
began to gain very large possessions in England; and their 
regard for the feudal law under which they had long lived, 
together with the king's recommendation of this policy to 
the English, as the best way to put themselves on a mili- 
tary footing, and thereby to prevent any future attempts 
from the c(»ntinent, were probably the reasons that prevailed 
to effect its establishment here by law. And, though the 
time of this great revolution -in our landed property cannot 
be ascertained with exactness, yet there are some circum- 
stances that may lead us to a probable conjecture concern- 
ing it. b"or we learn from the Saxon chronicle, that in ' 
the nineteenth year of king William's reign an invasion 
was apprehended from Denmark; and the military consti- 
tution of the Saxons being then laid aside, and no other 
introduced in its stead, the kingdom was wholly defence- 
less; which occasioned the king to bring over a large army 
of Normans and Bretons, w^ho were quartered upon every 
landholder, and greatly oppressed the people. This appa- 
rent weakness, together with the grievances occasioned by 
a foreign force, might co-operate with the king’s remon- 
stranceM, and the better incline the nobility to listen to his 
proposals for putting them in a posture of defence. For 
as soon as the danger was over, the king held a great 
coyncil to inquire into the state of the nation ; the imtOe** 
(liate consequence of which was the con^)iling of the great 
survey called the Doomsday-book^ which was finished in 
the next year : and in the latter end of that very year, the 
kkig was* attended by all his nobility at Sarum; where all 
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‘^lie principal landholders submitted their lands to the yoke 
of military tenure, became the king-’s vassals, and did 
homage and fealty to his person. ^ 

This new polity, therefore, seei^s not to have been 
imposed by the conqueror, but nationally and freely adopted 
by the general assembly of the whole realm, in the same 
manner as other nations of Europe hud before adopted it, 
upon the same principle of self-security. And, in particular, 
they had the« recent example of the French nation before 
their eyes; which had gradually c^urrendered up all its allo- 
dial or free lands into the kiii^r’s hands, who restored them 
to :he owners as a henejicium or feud, to be held to them 
and such of their heirs as they previ^\usly nominated to the 
kin^ ; and thus, by degrees, all the allodial estates in France 
were converted into feuds, and the freemen became the 
vassals of tlie crown. The only difference between this 
change of tenures in France and that in England was, that 
the former was effected gradually by the consent of private 
persons ; the latter was done at once, all over England, by 
the common consent of the nation. 

Iri consequence of this change, it became a fundamental 
maxim and necessary principle, though in reality a mere 
fiction, of our English tenures, that the king is the uni- 
versal lord and original proprietor of all the lands in his 
kingdom, and thaU no man doth or can possess any part of 
‘it, but what has mediately or immediately been derived as 
a gift from him, to be held upon feudal services.** For this 
being the real case in pure, original, proper feuds, other 
nations who adopted this system were obliged to act upon 
the same supposition, as a substruction and foun<lation of 
their new polity, though the fact was indeed far otherwise. 
And indeed, by thus consenting to the introduction of 
feudal our English ancestors probably meant no 

more thaSKo put the kingdom in a state of defence by 
establishing military system ; and to oblige themselves, in 
respect o^f their lands, to maintain the king's title and terri- 
tories, with eqiti^i vigour and fidelity, as if they bad received 
their lands from his bounty upon these express conditions, 
as pure, proper, beneficiary feudatories. But whatever their 
meaning was, the JJorman interpreters, skilled in all the 
nieeties of the feudal constitutions, and well understanding 
^ import and extent of the feudal terms, gave a very 
pferent, construction to this proceeding; and thereupon 
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touk a liandle to introduce, not only the rigorous doctrines^ 
which prevailed in the duchy of Normandy, hut also such" 
fruits and dependencies, such hardships and services, as 
w«re never »nown to other nations ; as if the English had, 
in fact as udl as theoty, owed every thing they bud to the 
bounty of their sovereign lord. 

Our ancestors, therefore, who were by no means bene- 
ficiaries, but had barely consented to this fiction of tenure 
from the crown, as the basis of a military discipline, with 
reason looked upon these deductions as grievoifs impositions 
and arbitrary conclusions from principles that, as to them, 
had no foundation in truth. • However, this king, and his 
son William Hufus, kept up with jiAiigh’hand all the rigours 
of the feudal doctrines*: but their successor, Henry I., found 
it expedient, when he set up his pretensions to the crown, 
to promise a restitution of the law’S of king Edward the 
Confessor, or ancient Saxon system ; and ucdbrdingly, in 
the first year of his reign, granted a charter, whereby be 
gave up the greater grievances, but still reserved the fiction 
of feudal tenure, for the same military purposes which 
engaged his father to introduce it. But this charter was 
gradually broken ihrough^ and the former grievances were 
revived and aggravated, by lijmsolf and succeeding princes; 
till in the reign of king John they became so intolerable, 
that they occasioned his barons, or prineijm! feudatories, to 
rise up iti arms against him ; w’hich at length produced the* 
famous great cliarter of Ituning-raead, which, with some 
alterations, was confirmed by his son Henry III. And, 
though its iinrnuniries, especially as altered on its last 
edition by his son, are very greatly short of those granted 
by Henry I., it was justly esteemed at the time a vast 
acquisition to English liberty. Indeed, by the further alte- 
ration of tenures that has since happened, many of these 
immunities may now appear, to a common observeff of 
much less consequence than they really were when granted ; 
but this, properly considered, wdll sho^^, not the acqui* 
sitions under John were small, but that thc^e under Charles 
were greater. And from hence also arises another inf^ 
relief; that the^ liberties of Englishmen are not, as some 
aH[>itrary writers would represent them, mere infrirtgeniejnti 
of the king’s prerogative, extorted ffbm our princes by 
taking advantage of tlieir weakness ; but a restoration of 
^hat ancient constitution of which our ancestors bad been 
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4e^uded by the art and 6ne$se of the Norman lawyers, 
''rather than deprived by the force of the Norman arms. , 
The grand and fundamental rnaEiim of all fevdal tenure 
Is this ; that all lands were originally grantee out by the 
sovereign, and are therefore holdefi, either mediately or 
immediately, of the crown. The grantor was called the 
proprietor, or lord, being he who retained the dominion or 
ultimate property of the feud or fee ; and the grantee, who 
bad only the use and possession, according to the terms of 
the grant, styled the feudatory or vassal, which was 
only another name for the tenant or holder of the lands ; 
though, on account of the pr'judices which we have justly 
conceived against thedo^^rines that were afterwards grafted 
on this system, w-e now use the wofM vassal opprobriously, 
asisynonymous to slave or bondman. The manner of the 
grant was by words of gratuitous and pure donation, dsdiet 
cmeessi ; ^hich are still the operative words in our modern 
iqfeodations or deeds of feoffment. This was perfected hy 
the ceremony of corporal investiture, or open and notorious 
delivery of possession in the presence of the other vassuls, 
which ]>erpetnated among them the sera of the new ucquisi- 
tion, at a time when the art of writing was very little 
known ; and therefore the evidence of property was reposed 
in the memory of the neighbourhood ; who, in case of a dis- 
puted title, were afterwaids called upon to decide the diffe- 
fence, not only According to external proofs adduced by 
the parties litigant, hut also by the internal testimony of 
their own private knowledge. 

Besides an oath of fealty, or profession of faith to the 
lord, which was the parent of our oath of allc^giance, the 
vassal or tenant upon investiture did usually homage to his 
lord, openly and humbly kneeling, being ungirr, uitcovered, 
and hhiding up his hands both together between those of 
the lord, who sat before him, and there professing that 

he did become bis man, from that day forth, of life and 
4imb tmilllllilthiy honour*/’ and then he received a kiss 
from hwRd. ^Which ceremony was denominated horna- 
giunif or luaahood, h^ the feudists, from the stated form of 
words, vester 

When the tenant had thus professed himself to he the 
umn of his superioi^or lord, the next consideration wascon- 

iming the which, aa such,, ^ was hound to render, 

the land that hi held. This, in pure. 
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proper, Ind original feuds, was only twofold ; to follow, or 
do suit the lord in his courts in time of peace, and in his 
armies or^^rlike retinue, when necessity called him to the 
field. The lord waS, in early times, the legislator and 
judge over all his feudatories; and therefore the vassals of 
the inferior lords were bound by their fealty to attend their 
domestic courts baron, which were instituted in every 
manor or barony, for doing speedy and eifectaal justice to 
all the tenants ; in order, a% well to answer.such complaints 
as might be alleged against themselves, as to form a jury or 
homage for the trial of their fellow -tenants ; and, upon this 
account, in all the feudal institutiofis both here and on the 
continent, they arc disfinguished by the appellation of the 
peers of the court, pares curtis^ or pares curies. In like 
manner, the barons themselves, or lords of inferior districts, 
were denominated peers of the king's court, and were 
bound to attend him, upon summons, to hear causes of 
greater consequence in the king's presence and under the 
direction of his grand justiciary ; till in many countries the 
power of that officer was broken and distributed into other 
courts of judicature, the peers of the king's court still 
reserving to themselves, in almost every feudal government, 
the right of appeal from those subordinate courts in the last 
resort. The military branch of service conmsted in attend* 
ing the lord to the wars, if called upon, with such a retinue, 
and for such a number of days, as were stipulated at the 
first donation, in proportion to the quantity of the land. 

At the first introduction of feuds, as they were gratuitous, 
so also they were precarious, and held at the will of the 
lord, who was then the sole judge whether his vassal per- 
formed his services fiiithfully. Then they became certain 
for one or more years. Among the ancient Germuus 
they continued only from year to year, an annual distri- 
bution of lands being made by their leadeip in tbeir general 
councils or assemblies. This was professedly done, lest 
their thoughts should be diverted from war to agriculture ; 
lest the strong should encroach upon the possessions of the 
weak ; and lest luxury and ayaiice should be encouraged by 
[the erca^tion of permanent houses, and too curipus an atten* 
ion to convenience and the elegant superfluities of 
^ut, when the general migration was pretty well 0Ter,^and 
^ipeac&ble possession of the new acquired settlements had 
‘^ntrodufeed new customs and manners ; ^hen the fertility of 
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the soil had encouraged the study of husbandry^ and an 
afTection for the spots they had cultivated begai>!r naturally 
to arise in the tillers ; a more permanent degre€*^'of property 
was introduced, and fends began now*' to be granted for the 
life of the feudatory. But still feuds w§f®^not yet here- 
ditary, though frequently granted, by fne^vour of 
lord, to the children of the former possessor/ till in prpjpess 
of time it bcteame unusual, and was therefpre though^;^rd, 
to reject the heir if he w^re capable to perform the . 

and therefore infants, women, and professed mQU^^'who 
were incc^ble of hearing arms, wer^^also incapable of sue . 
ceedihg to a genuine fe^d. But the heir, when admitted 
to the feud which his ancestor possessed, used generally to 
pay a fine or acknowledgment to the lord, in horses, arms, 
money, athl tb^ like, for such renewal of the feud : which 
was called a relief, because it raised up and re-established 
the inheritance, or, in the words of the feudal writers, 
incertam et caducam hereditatem relenabat*' Tliis relief 
was afterwards, when feuds became absolutely hereditary, 
continued on the death of the tenant, though tlie original 
foundation of it bad ceased. « 

For, in process of time, feuds came by degrees to be uni- 
versally extended beyond the life of the first vassal to his 
sons, or perhaps to such one of them as the lord should 
name ; and in this case the form of the donation was strictly 
observed ; for if a feud was given to a man and his sons, all his 
sons succeeded him in equal portions : and, as they died off, 
their shares reverted to the lord, and did not descend to 
their children, or even to their surviving brothers, as not 
being specified in the donation. But when such a feud was 
given to a man and his heirs, in general terms, then a more 
extend^lll^ale of succession took place ; and when tbp?feu- 
datory died, his male descendants in infinitum were a(M|tted 
to the succession. When any such descendant, ^j ^p hns 
had sti6Cee|}ed, died, his male descendants were also aoi^tted 
in the first place; and, in' defect of them, such of his malf 
collateral kindred as were of the blood or lineage of the first 
feudatory, but no others, for this was an unalterable maxim 
in feudal succ«fSsion, that none was capable of inheriting a 
feud, but such as was of the blood of, that i8» lineally 
descended from, the first feudatory.” And the descent, 
being thus confined to males, originally extended td all I 
males alike ; all the sons, witibout any distinction of prim 
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genituri3i5**yicceeding to equal portions of the father's feua. 
Bilt this lining found upon many accounts inconvenient, 
particularly^ dividing the services, and thereby weakening 
the strength of the feydal union, and honorary feisjjds, or 
titles of nobility, being now introduced, which were hot of 
a divisible nature, but could only be inherited by the eldest 
son ; in imitation of these, military feuds, or those we are 
now describing, began also in most countries to descend, 
according to the same rule of primogeniture, tp the eldest 
son, in exclusion of all the rest. 

^ Other qualities of feuds were, that the feudatory could 
^ot aliene or dispose of bis feu^ ; neither,could be exchange, 
nor yet mortgage, nor gven devisb it by will, without the 
consent of the lord. For, the reason of conferring the feud 
being the personal abilities of the feudatory to serve in 
war, it was not dt he should be at liberty to Uansfer this 
gift, either from himself, or from his posterity, who were 
presumed to inherit his valour, to others who might prove 
less able. And, as the feudal obligation was looked upon 
as reciprocal, the feudatory being entitled to the lord's pro- 
tection, in return for his own fealty and service ; therefore 
the lord could no more tfansfer his seignory or protection 
without consent of his vassal, than the vassal could his feud 
without consent of his lord : it being equally unreasonable, 
that the lord should extend his protection to a person to 
whom he had exceptions, and that the vassal should owe 
subjection to a superior not of his own choosing. 

Those were the principal, and very simple qualities of the 
genuine or original feuds ; which were all of a military 
nature, and in the hands of military persons ; though the 
feudatories, being under frequent incapacities of cultivating 
and manuring their own lands, soon found it necessary 
to commit part of them to inferior tenants; obliging 
them to such returns in service, corn, cattle, or money, as 
might enable the chief feudatories to attend their military 
duties without distraction : which returns, or reditm, were 
the original of rents. And by these means tRe feudal polity 
was greatly extended ; these inferior feudatories, who held 
what are called in the Soots law « rere-fiefs,^' being under 
similar obligations of fealty, to do suit oi court, to answer 
the stipulated renders or . rent-service, and to promote the 
of their immediate superiors or lords. But this at 
the same time demolished the ancient simplicity of feuds : 
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and an inroad being once made upon their confailntion; ft 
subjected them, in a course of time, to great vj.rieties'and 
innovations. Feuds began to be bought and s^, and devia- 
tions ;;^ere made from the old fundamental rules of tenure 
and succession: which were held no longer sacred, when 
the feuds themselves no longer continued to be purely mili- 
tary. Hence these tenures began now to be divided into 
feoda propria et Wipropria^ proper and improper feuds; 
under the former of which divisions were comprehended 
such, and such .only, of which«we have before spoken ; and 
under that of improper or derivative fends were comprised 
all such as do not i’ail within the other descriptions ; such, 
for instance, as were originally bartered and sold to the feu- 
dt|.tory for a price ; such as were held upon base or less 
honourable services, or upon a rent, in lieu of military 
service; ssich as were in themselves alienable, without 
mutual licence; and such as might descend indifferently 
either to males or females. But, where a difference was not 
expressed in the creation, such new created fends did in all 
respects follow the nature of an original, genuine, and 
proper feud. 

But as soon as the feudal system came to be considered 
in the light of a civil establishment, rather than as a mili- 
tary plan, the ingenuity of the same ages, which perplexed 
all theology with the subtilty of scholastic disquisitions, 
and bewildered philosophy in the mazes of metaphysical 
jargon, began also to exert its influence on this copious and 
fruitful subject : in pursuance of which the most refined and 
oppressive consequences were drawn from what was originally 
a plan of simplicity and liberty, equally beneficial to both 
lord and tenant, and prudently calculated for their mutual 
protection and defence. From this one foundation, in 
different countries of Europe, very different superstructures 
have been raised : n^hat effect it has produced on the landed 
property of England may be gathered from the following 
pages. 


QUESTIONS. 

'With whom did tlfe feudal aystetn originate ? 

Explain the word ** feoda (feudS or fees.) 

What was the path of feaUy? 

What effect was produced upoU. the princes of ‘ Europ^j by 
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wisdom of the feudal system introduced by the northern 

flUtions ? 

What syst^Vi of laws in Europe were superseded by the feudal 
laws ? • 

Who introduced this system formally and nationally into England : 
Were feuds hnown here before the reign of this king ? 

Were feuds suddenly or gradually introduced ? 

What was Doomsday Book, and when and why compiled ? 

What was the difference between the introduction* of feuds into 
England and France ? * • 

What was the fundamental mankn of our Engli^ tenures, after 
the introduction of feuds ? • * 

Were the incidents of tffe feudal system, soon after its establish* 
ment in England, found to be easy or burthensome ? • 

What led to the exacting of Magna Charta ? 

How was the relation of Lord and Vassal enacted ? * 

What was homage ? 

What service was due from the vassal to the lord ? 

Explain the progress of feuds from being merely gratuitous^ and 
held at the lord’s will, to being hereditary ? 

What led to tlie division of ffuds into ** proper” and ** improper ? ” 
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Almost all the real property of this kingdom is by the 
po'icy of our laws supposfd to be granted by, dependent upon, 
and holden of, some superior lord, bjtand in consideration of 
oeitain services to be rendered to the lord by the tenant oi 
possessor of this property. The thing holden is therefore 
styled a ^^HenemenU'* the possessors thereof “ tenants” 
and the manner of their possession a tenure!' Thus all 
the land in the kingdom is supposed to be holden/* medi- 
ately or immediately, of the king, who is styled the lord 
paramount^ or above all. Such tenants as held under the 
king immediately, when they granted out portions of their 
lands to inferior persons, becamS also lords with respect to 
those inferior persons, as they were still tenants with respect 
to the king : and, thus partaking of a middle nature, were 
called mesne^ or ftiiddle, lords. So that if the king granted 
a manor to A, and he granted a portion of the land to B, 
now B was said to hold of A, and A of the king ; or in 
other words, B held his lands immediately of A, but medi- 
ately of the king. The king therefore was styled lord par- 
amomts A was both tenant and lord, or was a mesne lord : 
and Bi was called tenant paraxaU^ or the lowest tenant; 
being he who was supposed to make avail, or profit, of his 
land. In this manner are all the lands of the kingdom 
h|^n, which are in the hands of subjects : for, according 
to^r Edward Coket in the law of England we have not 
properly athdium* i which, we hare seen, is the name by 
which the. feuoists abroad distinguish such estates of the 
subject, as are not holden of any Superior. So that at the 
first glance we may observe, that our lands are either plajnly 
feuds^ or partake aery strongly of the feudal nature. 

• There arc, or were, wme remnants of df/odio/ possession in the BJict* 
Und IsUndg, where the persons hdding the d/odid lands were douomi- 
nated Udaflers. ‘ * ■ *, 
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Thmk seems to have subsisted among our ancestors . 
cipal species of lay tenures, to which all others 
may be induced ; the grand criteria of which were the 
natures of “the several services or renders, that were due to 
the lords from theii* tenants. The services^ in respect of 
their quality, were eitheryrc^ or base services ; in respect of 
their quantity, and the time of exacting them, were either 
certain or uncertain^ Free services were such as were not 
unbecoming the character of a soldier, or a free man to per- 
form ; as to serve under his lord in the war8,*to pay a sum 
of money, and the like. Jbase services were such as were 
only fit for peasants, or pefsons of a servile rank; as to 
plough the lord's land, to make hit hedges, to carry out his 
dung, or other mean (fhiployments. The certain services, 
whether free or base, were such as were stinted in quantity, 
and CQuld not be exceeded on any pretence ; as, to pay a 
stated annual rent, or to plough such a field fdr three days. 
The uncertain depended upon unknown contingencies ; as, to 
do military service in person, to pay an assessment in lieu 
of it, when called upon ; or to wind an horn whenever the 
Scots invaded the realm : which are free services : or to do 
whatever the lord should command; which is a base or 
villein service. 

From the various combinations of these services have 
arisen the four kinds of lay tenure which subsisted in 
England till the middle of the last century; and three, 
of which subsist to this day. Of these Bracton, who wrote 
under Henry the third, seems to give the clearest and 
most compendious account, of any author ancient or modern ; 
of which the following is the outline, or abstract : first, 
where the service was free but uncertain, as military service 
with homage, that tenure was called the tenure in chivalry, 
pei* servitium miUtare^ or by knight^service. Secondly, 
where the service was not only free, but also certain, as by 
fealty only, by rent and fealty, &c. that tenure was called 
liberum socagium, or free socage. These were the only tree 
tenures : the others were villenous or senile, as thirdly, 
where the service was base in its nature, and uncertain as 
to time or quantity, the* tenure was purum pillenagium, 
absolute or pure villenage^ Lastly, where the service was 
base in its nature, but reduced to a cerfkinty, this was still 
villenage, but distinguished from the other by the name of 
l^ivilekred vlllemseivillerngiumprivilegiatums or it might 
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be Still called socag'd) from the certainty of its sers^s» but 
deg^raded by their l^eness into the infertor titlffl m vUifi: 
num soc€bgiumi villein^somge, J 

1. The first, most Qni?ersah and esteemea the most 
honourable species of tenuror was thaf by knigpht-ser^ice. 

This tenure of knig^ht-serrice had all the marks of a 
strict and regular feud : it was granted by words of pure 
donation, dedi et coiicersi ; was transferred by investiture, 
or delivering corporal possession of the land, usually called 
iwe7y of seiiin ; and was perfected by homage and fealty. 
It also drew after it these seveii fruits and consequences, as 
inseparably incident to the Ignore in chivalry ; viz. aids, 
reliefs^ primer seisiii, wardship, marriage, fines for aliena*- 
tion and escheat. ** 

Aids were originally mere benevolences granted by 
the tenant to hie lord, in times of difiSculty and distress ; 
but in pro^s of time they grew to be considered as a 
matter of right, and not of discretion. These aids were 
principally three : first, to ransom the lord’s person, if 
taken prisoner: a necessary consequence of the feudal 
attachment and fidelity ; insomuch that the neglect of doing 
it, whenever it was in the vassal'^ power, was, by the strict 
rigour of the feudal law, an absolute forfeiture of his estate. 
Secondly, to make the lord’s eldest son a knight ; a matter 
that was formerly attended with great ceremony, pomp, 
» and expense* This aid could not be demanded till the 
heir was fifteen years old, or capable of bearing arms ; the 
intention of it being to breed up the eldest son and heir 
apparent of the seignory, to deeds of arms and chivalry, 
for the better defence of the nation. Thirdly, to marry 
the lord’s eldest daughter, by giving her a suitable portion ; 
for daughters’ portions were in those days extremely 
slender ; few loids being able to save much out of their 
income for this purpose; nor could they acquire money by 
other means, being wholly conversant in matters of arms ; 
nor, by the nature ^ their tenure, could they charge their 
lands with tkieior any c^her ineumbrances* From bearing 
their proportion to these aids no rank or profession was 
exempted: and therefore even the monasteries, till the 
time of their dissolntion, centributed to the knighting«of 
their founder’s male heir (of whom their lands were holden) 
and the marriage of his femide descendants. And one 
cannot but observe, in this partic^ar, the great resemblanVd 
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which lord and vassal of the feudal law bore to the 

}ffttron client of the Roman republic ; between whom 

also therc'^tsubsisted a mutual fealty, or engagement of 
defence and protection. For with regard to the matter 
of aids, there were Ihree which were usually raised^ by 
the client} viz. to marry the patron's daughter; to pay 
his debts ; and to redeem his person from captivity. 

2. relevium, was before mentioned as incident to 
every feudal tenure, by way of fine or composition with 
the lord for taking up th^ estate, which was lapsed or 
fallen in by the death of the last tenant. * But relief was 
only payable, if the heir at fhe death of his ancestor had 
attained his full age of on e-and-tw§nty years. 

3. Primer seisin was a feudal burthen, only incident to 
the king's tenants, and not to those who held of inferior 
lords. It was a right which the king had wheg any of his 
tenants died seised of a knight’s fee, to receive of the heir, 
provided he were of full age, one whole year's profits of the 
lands, if they were in immediate possession ; and half a 
years profits, if the lands were in reversion expectant on 
an estate for life. 

4. These payments were only due if the heir was of full 
age ; hut if he was under the age of twenty-one, being a 
maie« or fourteen, being a female, the lord was entitled to 
the wardship of the heir, and was called^ the guardian in 
chivalry. This wardship consisted in having the custody « 
of the body and lands of such heir, without any account of 
the profits, till the age of twenty-one in males and sixteen 
in females. 

When the male heir arrived to the age of twenty-one, or 
the heir female to that of sixteen, they might sue out their 
livery or ouste^'lemain ; that is, the delivery of their lands 
out of their guardian's hands. For this they were obliged 
to pay a fine, namely, half a year’s profits of the land ; 
though this seems expressly contrary to ma§na eharta. 
However, in consequence of their lands having been so 
long in ward, they were excused all relieis^and the king’s 
tenants also all primer seisins. 

When the heir thus came of full age, provided he held 
a Knight’s fee in capita under the crown^ he was to receive 
the 'order of knighthood, and was compellable to take it 
iwn him, or else pay a fine to the king. For, in those 
rli^ical times, no person was qualified for deeds of arms 
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and chivalry who had Hot received this order, was 

conferred with much preparation and solemnity. ) We may 
plainly discover the footsteps of a similar custom in what 
Tacitus relates of the Germans, who, in ordt^r to qualify 
their young men to bear arms, presented them in a full 
assembly with a shield and lance ; which ceremony, as was 
formerly hinted, is supposed to have been the original of 
the feudal knighthood. This prerogative, of compelling 
the king's vassals to be knighted, or to pay a fine, was 
expressly recognised in parlianqent by the statute de milt- 
tibusy 1 Edw. II.; was exerted as an expedient for raising 
money by many of our best J^rinces, particularly by Edw. 
VI. and queen Elizabeth*? but yet was the occasion of heavy 
murmurs when exerted by Charles 1.; among whose many 
mi&fortunes it was, that neither himself nor his people 
seemed abl| to distinguish between the arbitrary stretch, 
and the legal exertion, of prerogative. However, among 
the other concessions made by that unhappy prince, before 
the fatal recourse to arms, he agreed to divest himself oi 
this undoubted flower of the crown, and it was accordingly 
abolished by statute 16 Car. I. c. 20. 

5. But, before they came of age, there was still another 
piece of authority, which the guardian was at liberty to 
exercise over his infant wards ; I mean the right of mar^^ 
riage, (marHag^nii aS contradistinguished flrora inatri- 
r mony,} which in its feudal sense signifies the power, which 
the lord or guardian in chivalry had, of disposing of his infant 
ward in matrimony. For, while the infant ^vas in w'ard, 
the guardian had the power of tendering him or her a 
suitable match, without disparagement or inequality: which 
if the infants refused, they forfeited the value of the mar- 
riage to their guardian ; that is, so much as a jury would 
assess, or any one would bond Jide give to the guardian for 
such an alliance : and if the infants married themselves 
without the guardian’s consent, they forfeited double the 
value. This seems 1;o have been one of the greatest hard- 
ships of our ansient tenures. There were indeed substan- 
tial reasons why the lord should have the restraint and 
controul of the ward's marriage, especially of his female 
Ward ; because of t^eir tender years, and the danger of sifcb 
female ward's intermarrying with the lord’s enemy: but no 
tolerable pretence could be assigned why the lord sboul^ 
have the sale, or value of the roarriaGre, 
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G. 4jk^other attendant or consequence of tenure by knight 
^'prviS^, that of fines due to the lord fur every alienation, 

whenevei the tenant had occasion to make over his land 
to another. % With us in England, these hnes seem only to 
have been exacted from the king s tenants in capUe* 

7. The last consequence of tenure in chivalry was 
escheat; which is the determination of the tenure, or dis- 
solution of the mutual bond between the lord and tenant 
from the extinction of the blapd of the latter by either 
natural or civil means ; if he died without heirs of his 
blood, or if his blood was dbrrupted and stained by commis- 
sion of treason or felony ; whereby every inheritable quality 
was entirely blotted out and abol^hedk In such cases the 
land escheated, or fel^ back, to the lord of the fee ; that is, 
the tenure was determined by breach of the original condi- 
tion expressed or implied in the feudal donation. In the 
one case, there were no heirs subsisting of thtf blood of the 
first feudatory or purchaser, to which heirs alone the grant 
of the feud extended ; in the other, the tenant, by perpe- 
trating an atrocious crime, ,$hew'ed that he was no longer to 
be trusted as a vassal, having forgotten his duty as a sub- 
ject, and therefore forfeited his feud, which he held under 
the implied condition that he should not be a traitor or a 
felon. The consequences of which in both cases was, that 
the gift, being determined, resulted back to the lord who 
gave it. ^ ... * 

These were the principal qualities, fruits, and consequences 
of tenure by knight-service : a tenure, by which the greatest 
part of the lands in this kingdom were holden, and that 
principally of the king m capUe^ till the middle of the last 
century*; and which was created, as sir Edward Coke ex- 
pressly testifies, for a military purpose, viz. for defence of the 
realm by the king's own principal subjects, which was judged 
to be much better than to trust to hirelings or foreigners. 
The description here given is that of a knight-service 
proper ; which was to attend the king in his wars. There 
were also some other species of knigbt-^ervice ; so called, 
though improperly, because the service or render was of a 
f|^ee and honourable natqre, and equally uncertain as tp the 
lime of rendering as that of knight-service , proper, and 
betause they were attended wdth simMar fruits and conse- 

Blackstonc wrote before the year IdOO* 

N 3 
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quences. Such was the tenure by grand serjeaptu. per 
magnum eervitium, whereby the tenant was boano. Instead’ 
of serving the king generally in his wars, to do some special 
honorary service to the king in person ; as do carry his 
banner, his sword, 6r the like ; or to** be his butler^ chain* 
pion, or other officer, at his coronation. It was in most 
other respects like knight-service, only he was not bound to 
pa^ aid, or escuage ; and, when tenant by kniglit-service 
paid five pounds for a relief on every knight s fee, tenant 
by grand seribanty paid one year’s value of his land, were it 
much or little. Tenure by carnage, which was to wind a 
horn when the Scots or other tsnemies entered the land, in 
order to warn the ldng’» sulgects, was, like other services 
of the same nature, a species of granU serjeanty. 

These services, both of chivalry and grand seijeanty, 
were all personal, and uncertain as to their quantity or 
duration. But, the personal attendance in knight-service 
growing troublesome and inconvenient in many respects, 
the tenants found means of compounding for it ; by first 
sending others in thehr stead, in process of time making 
a pecuniary satisfaction to ttfe lords in lieu of it. This 
pecuniary satisfaction at last can\e to be levied by assess- 
ments, at so much for every knight’s fee ; and therefore 
this kind of tenure was called scutagium in Latin, or 
Hum seuH; scutum being then a well-known denomination 
Jot money*: and', in like manner, it was called, in our 
northern French, eseuage ; being indeed a pecuniary instead 
of a military service. The first time this appears to have 
been taken was in the 5 Hen. II., on account of his expe- 
dition to Toulouse ; but it soon came to be so universal, 
that personal attendance fell quite into disuse. Hence we 
find, in our ancient histories, that, from this period, when 
our kings went to war, they levied scutages on their t^ants, 
that is, on all landholders of the kingdom^ to defray 
their expenses, and to hire troops ; and these assessments, 
in the time of HentyiL, seem to have been made arbitrarily 
and at the king’^.pleasute. Which prerogative being greatly 
abused by his successors, it became matter of national 
clamour ; and king John was obliged to consent, by kh 
magna charfttf that ho scutage should l>e imposed without 

tf \ 

♦ Hence in modem French <co, qM?U in the older writere e«eUj a croww^ 
ond the Italis^n scucUt, , 
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consent parliament. But this clause was omitted, in his 
Henry lll.*s charter; where we only find that scutages 
or escuage should be taken as they were used to be taken 
in the time cf Henry II. ; that is^ in a reasonable and mode- 
rate manner. Yet afterwards by statute 25 £dw. 1. c* 5, 6, 
and many subsequent statutes, it was again provided that 
the king should take no aids or tasks but by the common 
assent of the realm : hence it was held in our old books, 
that escuage or scutage could not be levied but by consent 
of parliament; such scutages being indeed thaground-work 
of all succeeding subsidies, lund the land-tax of later times. 

By the degenerating of k«ight-service, or personal mili- 
tary duty, into escuage, or pecuiyary assessments, all the 
advantages, either promised or real, of the feudal constitu- 
tion were destroyed, and nothing but the hardships remained. 
Instead of forming a national militia composed of barons,' 
knights, and gentlemen, bound by tbeir interest, their 
honour, and their oaths, to defend their king and country, 
the whole of this system of tenures now tended to nothing 
else, but a wretched means of raisiug money to pay an army 
of occasional mercenaries. In the mean time the families 
of all our nobility and gentry groaned under the intolerable 
burthens, which, in consequence of the fiction adopted after 
the conquest, were introduced and laid upon them by the 
subtlety and finesse of the Norman lawyers. For, besides 
the scutages to which they were liable inrdefect of personal 
attendance, which however were assessed by themselves iif 
parliament, they might be called upon by the king or lord 
paramount for aids, whenever his eldest son was to he 
knighted, or his eldest daughter married ; not to forget the 
ransom of his own person. The heir, on the death of his 
ancestor, if of full age, was plundered of the first emolu- 
ments arising from his inheritance, by way of relief and 
primer seisin ; and, if under age, of the whole of his estate 
during infancy. And then, as sir Thomas Smith very feel- 
ingly complains, when he came to his own, after he vras 
out of wardship, his woods decayed, hmises fallen down, 
stock wasted and gone, lands let forth aoS ploughed to he 
barren,'* to reduce him frill farther,, he was yet to pay half 
''“gear's profits as a fine for suing out his livery ; nuA ulso 
the price or value of his marriage, if he refused $uch wife 
as his lord and guardian bad bartered for, and imposed 
upon him ; or twice that value, if he married another 
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woman. Add to this, the untimely and expensiv|$^honoiir 
of knighthood, to make his poverty more completely'**8pl^nr 
did. And when by these deductions his fortune was so 
shattered and rained, that perhaps he was ot^liged to sell 
his patrimony, he had not even that poor privilege allowed 
him, without paying an exorbitant fine for a licence of 
alienation* 

A slavery so complicated, and so extensive as this, called 
aloud for a remedy in a nation that boasted of its freedom. 
Palliatives were from^time to time applied by successive 
acts of parliament, which assuaged some temporary griev- 
ances. Till at length the humanity of king James 1. 
consented, in consideratipn of a proper equivalent, to abo- 
lish them ell ; though the plan proceeded not to effect ; in 
lik^ manner as be had formed a scheme, and began to put 
it in execution, for removing the feudal grievance of heri- 
table jurisdietions in Scotland, which has since lieen pursued 
and effected by the statute 20 Geo. 11. c. 43. King James’s 
plan for exchanging our military tenures seems to have 
been nearly the same as that which has been since pursued ; 
only with this difference, that, hy. way of compensation for 
the loss which the crown and other lords would sustain, an 
annual fee-farm rent was to have l^een settled and insepara- 
bly annexed to the crown and assured to the inferior lords, 
payable out of every knight's fee within their respective 
seignories. An Expedient, seemingly much better than 
\he hereditary excise, which was afterwards made the prin- 
cipal equivalent for these concessions. For at length the 
military tenures, with all their heavy appendages, having 
during the usurpation been discontinued, were destroyed at 
one blow by the statute 12 Car. II* c. 24, which enacts, 
that the court of wards and liveries, and all wardships, 
liveries, primer seisins, and ousterleniains, values and for- 
feitures of marriage, by reason of any tenure of the king or 
others, be totally taken away. And that all fines for aliena- 
tions, tenures by homage, knight-service, and escuage, and 
also aids for m^rying the daughter or knighting the son, 
and all tenures *of the king in cc^ite, be likewise taken 
away. And that all sorts of tenures, held of the king^or 
others, be turned into free and common socage ; save only- 
tenures in frankalmftign, copyholds, and the honorary ser- 
vices (without the slavish part) of grand serjeanty.'* A 
statute, which was a greater acquisition to the civil propertjhy 
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of this king^dom than even magna charta itself: since that 
i>nly prun^ the luxuriances that had grown out of the 
military tenures, and thereby preserved them in vigour; 
but the statute of king Chai^les extirpated the whole, and 
demolished both r<fot and branches. 


QUESTIONS. , 

Explain tbe meaning of tlie words ** ** tenant^" and 

tenure^" with reference to the fundamental maxim of the feudal 
system. • • 

Who was Lord Paramount ? Mesne Lord ? Tenant Paravail ? 
What were the four species of lay tenures, existing in tbe times of 
our ancestors, to which all the rest may he reduced ? 

What were the two kinds of services with resfifect to quality ? — 
with respect to their quantity, and the mode of exacting them ? 
What was knight-service ? 

“UTiat was free socage } 

Wliat was pure villenage ? 

What vras villein -socage^? 

What were the seven fruits and consequences of knight-service ; 
What was livery of seisin ? 

What were aids ? 

What were reliefs ? 

What was primer seisin ? 

What were wardships ? 

WTiat was marriage ? 

Wliat were fines for alienation ? 

What was escheat? 

What was grand seijeanty ? 

Explain the origin, history, and consequences of escuage 9 
When were the military tenures abolished, and how ? 
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Although, by the means that were mentioned in the 
preceding pages, the oppressive or military part of the feudal 
constitution was hapj^ly <?one away, yet we are not to 
imagine that the constitution itself utterly laid aside, 
and aciew one introduced in its room : since by the statute 
12 Car. II. the tenures of socage and frankalmoign, the 
honorary services of grand serjeanty, and the tenure by 
copy of court-roll were reserved ; nay, all tenures in 
general, except frankalmoign, grand seijeanty, and copy- 
hold, were reduced to one general species of tenure, then 
well known, and subsisting, called free and common 
SOCAGE. And this, being sprang from the same feudal 
original as the rest, demonstrates the necessity of fully con- 
templating that ancient system; since it is that alone to 
which we can recur, ^ to explain any seeming or real diffi- 
culties, that may anse in our present mode of tenure. 

The miUtaij tenure, or that by knight-service, consisted 
of what w ere reputed ^e most free and honourable services, 
but which in their nature were unavoidably uncertain in 
respect to the time of their performance. The second 
species of tenure, or /'ree consisted also of free and 

honourable services; but such as were liquidated and 
reduced to an absolute certainty. And this tenure not 
only subsists to this day, but has in a manner absorbed and 
swdlowed up, since the statute of Charles the second, almost 
every other species of tenure. 

It seems probable that the socage tenures were the relics 
of Saxon liberty ; retained by such perBQoa as had neither 
forfeited them to the king, nor been obliged to exchangip 
their tenure, for the more honourable, as it was called, but/* 
at the same time, tnorelbuithensome, tenure of knight-service. 
This is peculiarly remarkable in the tenure which prevails 
in Kent, called gavelkinii which is generally acknowledged 
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to be a species of socage tenure ; the preservation whereof in-^ 
violate from the innovations of the Norman conqueror is a fact 
universally known. And those who thus preserved their 
liberties were said to hold in free and common socage. 

Thus much for tlfe two grand species of tenure, under 
which almost all the free lands of the kingdom were holden 
lill the restorBtioii||n 1660, when the former was abolished 
and sunk into th”atter: so that the lands of both sorts 
are now holden by one universal tenure of ^ree and com- 
mon socage, ^ 

The other grand division of tenure mentioned by Brac- 
ton, as cited in the preceditfg chapter, is that of villenagey 
as contradistinguished from tenementum^ or frank 

tenure. And this, vfe may remember, he subdivided into 
two classes, pure and privileged villenage: from whence 
have arisen two other species of our modern j;ennres. 

III. From the tenure of pure villenage have sprung our 
present copyhold tenures^ or tenure by copy of court roll at 
the will of the lord: in order to obtain a clear idea of 
which, it will be previously necessary to take a short view 
of the original and nature of manors. 

Manors are in substance as ancient as the Saxon con- 
stitution, though perhaps differing a little, in some imma- 
terial circumstances, from those that exist at this day : just 
as we observed of feuds, that they were^artly known to our 
ancestors, even before the Norman conquest. A manor, 
tnanmVm, a manendo, because the usual residence of the 
owner, seems to have been a district of ground, held by 
lords or great personages ; who kept in their own hands so 
much land as was necessary for the use of their families, 
which were called terr^e dominicalesy or demesne lands ; 
being occupied by the lord, or dominm maneriu and his 
servants. The other, or tenemental, lands they distributed 
among their tenants : which from the different modes of 
tenure were distinguished by two different names. First, 
bookdandi or cbarter-land, which was held by deed under 
certain rents and free-services, and in efbct differed nothing 
from the free socage lands : and from hence have ansen 
^ost of the freehold tenants who hold of particular manors, 
tod owe suit and service to the sanm. The other species 
wlU called folk-land^ which was held by no assurance in 
^writing, but distributed among the common folk or people 
at the pleasure of the lord, and resumed at his discretion ; 
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•being indeed land held in ?illenage» which we shall pre« 
sently describe more at large. The residue of the manor 
being uncultivated, was termed the lord's waste, and serv^ 
for public roads, and for common or pasture to (.he lord and 
his tenants. Manors were formerly called baronies, as they 
still are lordships : and each lord or baron was empowered 
to hold a domestic court, called the cou||ybaron, for redres^ 
ing misdemeanours and nuisances witlw the manor ; ann 
for settling disputes of property among the tenants. This 
court is an insfWparable ingredient of every manor ; and if 
the number of suitors should so Tail as not to leave suffi- 
cient to make a jury or bons^e, that is, two tenants at 
least, the manor itself is bst. 

Now with regard to the folk-l^nd,hT estates held in vil- 
lenage, this was a species of tenure neither strictly feudal, 
Norman, or Saxon ; but mixed and compounded of them all : 
and which als6, on account of the heriots that usually attend 
it, may seem to have somewhat Danish in its composition. 
Under the Saxon government there were, as sir William 
Temple speaks, a sort of people in a condition of downright 
servitude, used and employed in the most servile w'orks, 
and belonging, both they, their children, and effects, to the 
lord of the soil, like the rest of the cattle or stock upon it. 
These seem to have been those who held what was called 
the folk -land, from which they were removeahle at the lord’s 
pleasure. On the* arrival of the Normans here, it seems 
not improbable, that they, who were strangers to any other 
than a feudal state, might give some sparks of enfranchise- 
ment to such wretched persons as fell to their share, by 
admitting them, as well as others, to the oath of fealty ; 
which conferred a right of protection, and raised the tenant 
to a kind of estate superior to downright slavery, but inferior 
to every other condition. This they called vilUna^e^ and 
the tenants viHems^ either from the word vilis, or else, as sir 
Edward Coke tells us, a villa, because they lived chiedy in 
villages, and were employed in rustic works of the most 
sordid kind : re^mhUng the Spartan helotes, to whom 
alone the culture of lands was consigned; their rugged 
masters, like our northern ancestors, esteeming war the only 
honourable employment of mankind. V ’ 

These villeins, helbnging principally to lords of manM, 
were either villeins regardant, that is, annexed to the manor 
or land; or else they were in groes, or at large, that 
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annexed to the person of the lord» and transferable by* 
deed from one owner to another. They could not leave 
their lord without his permission ; but, if they ran away, 
or were pOrloined from him, might be claimed and re- 
covered by action, iJlce beasts or other chattels. They held 
indeed small portions of land by way of sustaining them-* 
selves and fiimilies ; but it was the mere will of the lord, 
who might dispossess them whenever he pleased ; and it was 
upon villein services, that is, to carry out dung, to hedge 
and ditch the lord's demotes, and any other the meanest 
offices : and their services were not only base, but uncertain 
as to their time and quantity. A villein, in short, was in 
much the same sjate with •us, * as lord Moles worth 
describes to be that of the boors in Denmark, ^d which 
Stiernhook attributes also to the traals or slaves in Sweden ; 
which confirms the probability of their being in some degree 
monuments of the Danish tyranny. A villein could acquire 
no property either in lands or goods : but if he purchased 
either, the lord might enter upon them, oust the villein, ami 
seize them to his own use, unless he contrived to dispose of 
them again before the lord bad seized them ; for the lord 
had then lost his opportunity. 

In many places also a fine was payable to the lord, 
if the villein presumed to marry his daughter to any one 
without leave from the lord : and, by tlje common law, the 
lord might also bring an action against the husband fi»r 
damages in thus purloining his property. For the children 
of villeins were also in the same state of bondage with their 
parents ; whence they were called, in Latin, nativi, which 
gave rise to the female appellation of a villein, who was 
called a neife. In cas^ of a marriage between a freeman 
and a neife, or a villein and a free-woman, the issue followed 
the condition of the father, beipg free if be were free, and 
villein if he were villein ; contrary to the maxim of the 
civil law. But no illegitimate child could be born a villein, 
because by another maxim in our favr he is nullius filim : 
and as he can gain nothing by inheritanos, it were hard tlmt 
he should lose his natural freedom by it. The law, how- 
ever, protected the persons of villeins, as the king's subjects, 
*i^inst atrocious injuries of the lord l for he might not kill, 
or maim his villein ; though he mi^t beat him with im- 
punity, since the villein had no action or remedy at law 
;against his lord, but in case of the murder of his ancestor, 
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or the mtum of his own person. Neifes indeed had also an 
appeal of rape, in case the lord violated them by force. 

Villeins might be enfranchised by manumission, which is 
either express or implied : express, as where a man granted 
to the villein a deed of manumission : implied, as where a 
man bomid himself in a bond to his villein for a sum of 
money, granted him an annuity by deed, or gave him an 
estate in fee, for life or years ; for this was dealing with his 
villein on the footing of a freeman ; it was in some of the 
instances giving him an action ^against his lord, and ijn 
others vesting in him an ownership entirely inconsistent with 
his former state of bondage. So^lso if the lord brought an 
action against his villein, t&is enfranchised him ; for, as the 
lord migtlK; have a short remedy against his villein, by 
seizing his goods, which was more than equivalent to any 
damages he could recover, the law, which is always ready 
to catch at any thing in favour of liberty, presumed that by 
bringing this action he meant to set his villein on the same 
footing with himself, and therefore held it an implied ma- 
numission. But, in case the lord indicted him for felony, 
it was otherwise; for the lord could not indict a capital 
punishment on his villein, without calling in the assistance 
of the law. 

Villeins, by these and many other means, in process of 
time gained considerable ground on their lords; and in 
particular strengthened the tenure of their estates to that 
degree, that they came to have in them an interest in many 
places full as good, in others better than their lords. For 
the good*nature and benevolence of many lords of manors 
having, time out of mind, permitted their villeins and their 
children to enjoy thek possessions without interruption, in 
a regular course of descent, the common law, of which 
custom is the life, now gave them a title to prescribe 
against their lords ; and, on performance of the same 
service, to hold their lands, in spite of any determination of 
the lord’s will. For fhough in general they are still said 
to hold their estates at the will of the lord, yet it is such a 
will as is agreeable to the customs of the manor ; which 
customs are preserved end evidenced by the rolb of the^ 
several ccmrts baron |n which thejr are entered, or kept on 
by the constant immemorial usage of the severSl 
in which the lands lie. And, as such tenants had 
to shew for their estates but these customs, and* 
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admissions in pursuance of them» entered on those rolls, or . 
the copies of such entries witnessed by the steward, they 
now began to be called tenants copy of eourUroll^ and 
their tenuiiiitself a copyhold. 

Thus copyhold tdhures, as sir Edward Coke observes^ 
although very meanly descended, yet come of ip ancient 
house ; for, from what has been premised, it appears, that 
copyholders are in truth no other but villeins, who, by a 
long series of immemorial encroachments on the lord, have 
at last established a customary right to those^estates, which 
before were held absolutely at the lord’s will. Which affords 
a very substantial reason f<^ the great variety of customs 
that prevail in different manors, «with regard both to the 
descent of the estatel, and the privileges belongiif|; to the 
tenants. And those encroachments grew to be so univer** 
sal, that when tenure in villenage was virtually abolished 
(though copyholds were reserved) by the statute of Charles 
II., there was hardly a pure villein left in the nation^ For 
sir Thomas Smith testifies, that in all his time (and he was 
secretary to Edward VI.) he never knew any villein in gross 
throughout the realm ; and the few villeins regardant that 
were then remaining were such only as had belonged to 
bishops, monasteries, or other ecclesiastical corporations, in 
the preceding times of popery. For he tells us, that “ the 
holy fathers, monks, and friars, bad in their confessions, and 
especially in their extreme and deadly sickness, convinced 
the laity how dangerous a practice it was, for one Christian 
man to hold another in bondage ; so that temporal men, by 
little and little, by reason of that terror in their consciences, 
were glad to manumit all their villeins. But the said holy 
fathers, with all the abbots and priors^did not in like sort 
by theirs ; for they also Rad a scruple in conscience to impo« 
verish and despoil the church so much as to manumit such 
as were bond to their churches, or to the manors which the 
church had gotten ; and so kept their villeins still.’* By 
these several means the generality of villeins in the king** 
dom have long ago sprouted up into copyholders; their 
perscms being enfranchised by manuHiission or long acquies* 
cenee ; but their estates^ in strictness, remaining subject to 
the same servile conditions and forfeitures as tefore; 
Jhuugh, in general, the villein services are usually commuted 
for a small pecuniary quit rent. 

, Thus much for the ancient tenure of pure villenage, and 
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. the modern one of copyhold at the will of the lord, whidi 
is lineally descended Irom it. 

IV. There is yet a fourth species of tenure^ described by 
Bracton under the name sometimes oi privileg^^illenugk^ 
and sometimes of villein'^soccLge^ Thi%, he tells tts, is such 
as has bei^n held of the kings of England from the conquest 
downwards ; that the tenants herein, “ villana facinnt ser* 
mtiay sed certa et determinata: ” that they cannot aliene 
or trao|fer their tenements by grant or feoffment, any more 
than p%re villeins can ; but must surrender them to the 
lord or his steward, to be again granted out and held in 
viljenage. And from these circumstances we may collect, 
that what he here descriilies is no other than an exalted 
species 6^ copyhold, subsisting at thftj day, viz. the tenure 
in ancient detneme; to which, as partaking of the baseness 
of villenage in the nature of its services, and the freedom 
of socage in foeir certainty, he has therefore given a name 
compounded out of both, and calls it villanum socagium. 

Thus have we taken a compendious view of the principal 
aud fundamental points of the doctrine of tenures, both 
ancient and modern, in which we cannot but remark the 
mutual connection and dependence that all of them have 
upon each other* And upon the whole it appears, that, 
whatever changes and alterations these tenures have in 
process of time undergone, from the Saxon mra to the 
^2 Car. II,, all lay^tenures are now in effect reduced to two 
species, free tenure in common socage, and base tenure by 
copy of court-roll* 

I mentioned lay tenures only, because there is still 
behind one other species of tenure, reserved by the statute 
of Charles II., wbic|| is of a spiritual nature, and called 
tenure in frankalmoign. 

V. Tenure in frankalmoign, in libera eleemosyna, or 
free alms, is that whereby a religious corporation, aggregate 
or sole, holdeth lands of the donor to them and their succes- 
sors for ever. The •service which they were bound to 
render for these jpnds was not certainly defined ; but only 
in general to pray for tiie soul of the donor and bis faeir^ 
deid or alive ; and therefore they did no fealty (which is 
incident to all other services but this,) because this divimf 
service was of a higHer and more exalted nature. Tbiswis 
the tenure by which almost all the ancient monasteries and 
religious .houses held their lands, and by which the paro- > 
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chial clergy, and very many ecclesiastical and eleemosynary 
foundations, hold them at this day ; the nature of the ser- 
vice being i^)on the reformation altered, and made confon||* 
able to the purer doctrines of the church of England. It 
was an old Saxon tenure, and continued under thi Norman 
revolution, through the great respect that was shewn to 
religion and religious men in former times. Which is also 
the reason that tenants in frankalmoign were discharged 
of all other services, except the tnnoda neceatntasi of repair- 
ing the highways, buildin|f castles, and repelling invasions ; 
just as the Druids, among ancient Britons, had omnitm 
rerum immunitatem, And^ evei^t present, this is a tenure 
of a nature very distinct from all others, being j^iOt in the 
least feudal, but merely spiritual. For if the servij^e be 
neglected, the law gives no remedy by distress or otherwise 
to the lord of whom the lands are holden f but merely a 
complaint to the ordinary or visitor to correct it. Wherein 
it materially differs from what was called tenure by divine 
service, in which the tenant was obliged to do some special 
divine services in certain ; as to sing so many masses, to 
distribute such a sum in alms, and the like ; which being 
expressly defined and prescribed, could with no kind of 
propri|jty be called free alms ; especially as for this, if unper- 
formw, the lord might distrain, without any complaint to 
the visitor. All such donations are inddbd now out of use ; 
for, since the statute of quia emptores, 18 £dw. 1., none hut 
the king can give lands to be holden by this tenure. So 
that I only mention them, because frankalmoign is excepted 
by name in the statute of Cbi^rles XL, and therefore subsists 
in many instances at this day. 


QUESTIONS. 

Did the statute 12 Charles II. utterly abolish the feudal oonsti^ 
tutiou ? • 

What kind of tenure swallowed up, since th|p statute, almost aU 
other tenures ? 

What is the origin of the, modern copyhold? 

^ What is a “ manor,” and what are its incidents ? 

^Explain villenage,” and its connection ^ith the system of copy? 
(olds. 

,What is tenure in frankalmoign $ 

•' Who can create it, since the statute of 12 Charles IL ,? 
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TION OF THE GOODS OP THOSE WHO DIE INTESTATE, 


Testaments are of very higlj antiquity. We £ndthem 
in «|8e among the ancient Hebriws ; though I hardly think 
the example usually {;:ivea of Abraham's complaining that, 
unless h^ad some children of his body, his steward Eliezer 
of Damascus would be his heir, is quite conclusive to shew 
that he had made him so by will. And indeed a learned 
writer has adduced this very passage to prove, that in the 
patriarchal age, on failure of children, or kindred, the ser* 
vants born under their master's roof succeeded to their 
inheritance as heirs at law. But, to omit what Eusebius 
and others have related of Noah's testament, made in wTitlng 
and witnessed under his seal, whereby he disposed of the 
whole world, I apprehend that a much more authentic 
instance of the early use of testaments may be founUn the 
sacred writings, wl).erein Jacob bequeaths to his son Joseph 
& portion of his inheritance double to that of his brethren : 
which will we find carried into execution many hundred 
years afterwards, when the posterity of Joseph were divided 
into two distinct tribes, those of Ephraim and Manasseh, 
and had two several inheritances assigned them ; whereas 
the descendants of eacli of the other patriarchs formed only 
one single tribe, and had only 'one lot of inheritance. 
Solon was the first legislator that introduced wills into 
Athens; but in many other parts of Greece they were 
totally discountenanced. In' Rome they were unknown 
till the laws of the twblve tables were compiled, which first 
gave the right of bequeathing ; and, among the northern 
nations, particularly among the Germans, testaments were 
not reoeiyed into use. And this variety may serve to 
evince, that the right of making wills, and disusing 
property after death, is merely a creature of the civil sta^j^y, 
^hich has permitted it in some countries, and denied it in 
ptheis j .ajid even where it is gritted by law, it is sub- ^ 
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jected to different formalities and restrictions in almost' 
every nation under heaven. 

With us in England this power of bequeathing is coeval 
with the f^t rudinjents of the law ; for we have no traces 
or memorials of any time when it did not exist. Mention 
is made of intestacy, in the old law before the conquest, as 
being merely accidental ; and the distribution of the intes- 
tate's estate, after payment of the lord's heriot, is then 
directed to go according to the established law. ^d^ut we 
are not to imagine that this power of bequeathing extended 
originally to all a man's personal estate. On the contrary, 
Glanvil will inform us, that by the common law, as it sto^ 
in the reign of Henjy the Second, a man's goo^were to 
be divided into three equal parts : of which one to his 
heirs or lineal descendants, another to his wife, aiO the 
third was at his own disposal ; or, if he died(ji^ithoat a wife, 
he might then dispose of one moiety, and the other went to 
his children ; and so e converse, if he had no children, the 
wife w'as entitled to one moiety, and he might bequeath the 
other ; but, if he died without either wife or issue, the 
whole was at his own dis|)osal. The shares of the wife and 
children were called their reasonable parts ; and the writ 
de rationdbili parte bonorum was given to recover them. 

But this law is at present altered by imperceptible degrees, 
and the deceased may now by will bequeath the whole of 
his goods and chattels ; though we cannot trace out wh9n 
first this alteration begun. A man may devise the whole 
of his chattels as freely as he formerly could his third part 
or moiety. 

In case a person made no disposition of such of his 
goods as were testable, whether that were only part or the 
whole of them, he was, and is, said to die intestate; and in 
such cases it is said, that by the bid law the king was 
entitled to seize upon his goc^s, as the parens pairm, and 
general trustee of the kingdom. Thjs prerc^ative the king 
continued to exercise for some tkne by his own ministers 
of justice, and probably in the county coftrt, where matters 
of all kinds were determined : and it was granted as a 
^nchise to many lords hf manors, and others, who have to 
this day a prescriptive right to grant administration to their 
^testate tenants and suitors, in their own courts harbn and 
other courts, or to have their wills there proyed, in case 
they made tiny disposition. Afterwards the drown, in 
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favour of the church, invested the prelates with this brnnch 
of the prerog-ative ; which was done, says Perkins, because 
it was intended by the law, that spiritual men are of better 
conscience than laymen, and that they (lad mor^ knowledge 
what things would conduce to the benefit of the soul of 
the deceased. The goods therefore of intestates were given 
to the ordinary by the crown ; and he might seize them, 
and keep them without wasting, and also might give, aliene, 
or sell them af^ his will, and dispose of the money in pios 
ums; and if ho did otherwise,# he broke the confidence 
which the law reposed in him. So that properly the whole 
interest and power which were granted to the ordinary, 
were on^ those of bein^ the king'^ almoner within his 
diocese; In trust to distnbute the inte8tate*s goods in 
charily to the poor, or in such superstitious uses as the 
mistaken zeal«of the tiroes had denominated pious. And, 
as he had thus the disposition of intestates* effects, the 
probate of wills of course follow ed : for it was thought just 
and natural, that the will of the deceased should be proved 
to the satisfaction of the prelate, whose right of distributing 
his chattels for the good of his soul was effectually super- 
seded thereby. “ 

The goods of the intestate being thus vested in the 
ordinary upon the most solemn and conscientious trust, the 
reverend prelates ^vere therefore not accountable to any, 
hilt to God and themselves, for their conduct. But even 
in Fletas time it was complained, quod ordinariU hujus^ 
modi hona nomine ecclesim ovcupantes^ nuUam vel saltern 
indebitamjaciunt distributionem,** And to what a length 
of iniquity this abuse ^vas carried, most evidently appears 
from a gloss of pope Innocent IV, written about the year 
1250 ; wherein he lays it down for established canon law, 
that in Britannia teviia pars honorum decedentium ah 
inteskUo in opus ecclesits et pavperum dispensanda est'' 
Thus the clergy took to themselves (under the name of 
church and poor) the whole residue of the deceased*8 
estate, after the partes rationabiles, or two-thirds, of the 
wife and children were deducted ; without paying even his 
lawful debts, or other charges thereon. For which reason 
it was enacted by thsi statute of Westm. 2. that theordinarj' 
jbaW be bound to pay the debts of the intestate so fer'fi^ 
goods will extend, in the same manner that execdtore 
We bomid in case the deceased.had left a will > a tise 
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truly pious, than any requienii or mass for his soul. This* 
was the lirst check ^iven to that exorbitant power, which 
the law had entrusted with ordinaries. But, thou<;h they 
were now r^ade liable to the creditors of the intestate for 
their just and lawfdl demands ; yet the residumriy after 
payment of debts, remained still in their hands, to be 
applied to whatever purposes the conscience of the ordinary 
should approve. The ilug;rant abuses of which power oc- 
casioned the legislature again to interpose, in order to 
prevent the ordinaries from keeping ‘any longer the admi- 
nistration in their own hands, or those of their immediate 
dependants; and therefore "the statute 31 Edw. 111. c. 11, 
provides, that, in case of intestac/, the ordinary shall 
depute the nearest aitli most lawful friends of tlu^eceased 
to administer his ^oods; which administrators arc put-^pon 
the same footing, with regard to suits and to accounting, as 
executors appointed by will. This is the original of ad- 
ministrators, as they at present stand ; who are only the 
officers of the ordinary, appointed by him in pursuance of 
this statute, which singles out the neset and most lawful 
friejid of the intestate ; who is interpreted to be the next 
of bloof that is under yo legal disabilities. The statute 
21 Hen. VIII. c, 5, enlarges a little more the power of the 
ecclesiastical judge ; and permits him to grant administra- 
tion either to the widow, or the next of Jtin, or to both of 
them, at his own discretion : and where two or more pe^'* 
sons are in the same degree of kindred, gives the ordinary 
his election to accept whichever he pleases. 

Upon this footing stands the general law of administra- 
tion at this day. Let us now see what are the power and 
duly of an executor or administrator. 

1. He must bury the* deceased in a manner suitable to 
the estate which he leaves behind him. 

2. The executor must prove the will of the deceased ; 
which is done either in common form, which is only upon 
his own oath before the ordinary, or his surrogate ; or per 
testesy in more solemn form of law, in case the validity of 
the will he disputed. When the will is so proved, the 
original must be deposited in the registry of the ordinary ; 
•and a copy thereof in parchment is mt^e out under the seal 
Q^the ordinary, and delivered to the executor or adminis- 
uator, together with a certificate of its having been proved 
before hiui:^all which together is usually styled the pro- 
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bate. In defect of any will, the person entitled to be admi- 
nistrator must also at this period take out letters of admi- 
nistration under the seal of the ' ordinary ; whereby an 
executorial power to collect and administer, that is, dispose 
of the goods of the deceased, is vested in him; and he 
must, by statute 22 & 23 Car. 11. c. 10, enter into a bond 
with sureties, faithfully to execute his trust. 

3. The executor or administrator is to make an inventory 
of all the goods and chattels, whether in possession or 
action^, of the deceased ; which he is to deliver in to the 
ordinary upon oath, if thereunto lawfully required. 

1. He is to collect all goods* and chattels so inventoried : 
and to |hat end he has viry large poyers and interests con- 
ferred om him by law ; being the representative of the 
fi^cehsed, and having the same property jn his goods as the 
principal hadi^when living, and the same remedies to recover 
them. Whatever is so recovered, that is of a saleable 
nature, and may be converted into ready money^ is called 
** assets "in the hands of the executor or administrator; 
that is, sufficient or enough, (from the French asses,) to 
make liim chargeable to a creditor or legatee, so far as 
such goods and chattels extend. « 

5. The executor or administrator must pay the debts of 
the deceased. 

6. When the debts are all discharged, the legacies claim 
file next regard ; which are to be paid by the executor so 
far as his assets will extend. 

A legacy is a bequest or gifl. of goods and chattels by 
testament; and the person to whom it was given is styled 
the legatee ; but the legacy is not perfect without the assent 
of the executor ; for if I have a general or pecuniary legacy 
of 100 A or a specific one of a piece of plate, 1 cannot in 
either case take it without the consent of the executor. 
For in him all the chattels are vested ; and it is his business 
first of ail to see whether there is a sufficient sum left to 
pay the debts of the testator : the rule of equity being, 
that a roan must be just before he is permitted to be 
generous. And in case of a deficiency of assets, all the 
general legacies must abate proportionably, in order to pay 
the debts ; but a spesdfic legacy, of a piece of plate^ a horse, 
or the like, is not to abate at ail, or allow any thing 

* Uapoid diebti, aad ckiias itgidavt btbers, arc tqchnieally eaid to lie iti 
odtim. 
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way of abatement, unless there be not sufficient without it. * 
Upon the same principle, if the legatees had been paid 
their legacies, they are afterwards bound to refund a rate- 
able part, i)^ case debts come in, more than sufficient to 
exhaust the residuu^a after the legacies paid. 

If the legatee dies before the testator, the legacy is a 
lost or lapsed legacy, and shall sink into the residuum, 

7. When all the debts and particular legacies are dis- 
charged, the surplus or residuum must be paid to the 
residuary legatee, if any be appointed by tlfe will; and if 
there be none, it w'as long a settled notion that it devolved 
to the executors own use, •by virtue of his executorship. 
But this is now altered by st. 4 W. IV. c. 40, ^nd an 
executor now stands* in this respect much on -etc same 
footing as an administrator: concerning whom indeed there 
formerly was iiiucli debate, whether or not be could be 
compelled to make any distribution of the intestate’s estate. 
For, though, after the administration was taken in effect 
from the ordinary, and transferred to the relations of the 
deceased, the spiritual court endeavoured to compel a dis- 
tribution, and took bonds of the administrator for that 
purpose, ^hey were prohij^ited by the temporal courts, and 
the bonds declared void at law. And the right of the hus- 
band not only to administer, but also to enjoy exclusively, 
the effects of his deceased wife, depends stjjU on tliis doctrine 
of the common law ; the statute of frauds declaring only^ 
that the statute of distributions does not extend to this 
case. But now these controversies are quite at an end ; 
for by the statute 22 & 23 Car. II. c. 10, explained by 
29 Car. 11. c. 30, it is enacted, that the surplusage of 
intestate’s estates, except of femes covert, which are 
left as at common law, shall, after the expiration of one 
full year from the death of the intestate, be distributed 
in the following manner. One^third shall go to the widow 
of the intestate, and the residue in equal proportions to 
his children,* or if dead, to their representatives; that is, 
their lineal descendants; if there are no aluldren or legal 
representatives subsisting, then a moiety shall go to the 
widow', and a moiety to the next of kindred in equal degree 
aod their representatives : if no widow^ the whole shall go 
tc;«the children : if neither widow nor children, the whole 
Ishall be distributed among the next of kin in equal degree 
and their representatives: but no representatiTes are ad- 
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initted among collaterals, farther than the children of the 
intestate’s brothers and sisters. By this statute the mother, 
as well as the father, succeeded to all the personal effects 
of their children, who died intestate and without wife or 
issue : in exclusion of the other sons and daughters, the 
brothers and sisters of the deceased. And so the law still 
remains with respect to the father ; but by statute 1 Jac. 
11. c. 17, if the father be dead, and any of the children die 
intestate without wife or issue, in the lifetime of the 
mother, she and each of the remaining children, or their 
representatives, shall divide the effects in equal portions. 

It is obvious to observe, hW near a resemblance this 
statut^f distributions bears to our^ ancient English law, 
de ratimahili parte hotiormn ; spoken of at the beginning 
of this chapter ; and which sir Edward Cpke himself, though 
he doubted the generality of its restraint on the power of 
devising by will, held to be universally binding, in point of 
conscience at least, upon the administrator or executor, in 
the case of either a total or partial intestacy. It also bears 
some resemblance to the Roman law of succession ab intes* 
tato ; which, and because the act was also penned by an 
eminent civilian, has occasioned^a notion that the parlia* 
inent of England copied it from the Roman praetor : though 
indeed it is little more than a restoration, with some refine- 
ments and regulations, of our old constitutional law : which 
qirevailed as an established right and custom from the time 
of king Canute downwards, many centuries before Justinian’s 
laws were known or heard of in the w-estern parts of 
Europe. So likewise there is another part of the statute 
of distributions, where directions are given that no child of 
the intestate, except his heir at law, on whom he settled in 
his lifetime any estate in lands, or pecuniary portion equal 
to the distributive shares of the other children, shall have 
any part of the surplusage with their brothers and sisters ; 
but if the estates so given them> by way of advancement, 
are not quite eqnivailent to the other shares, the children 
so advanced shell now have so much as will make them 
equal. This just and equitable provision hath been also 
said to be derived from the collatio bonorum-^of the impe- 
rial law: which ^ certainly resembles in some poiiits, 
though it differs widely in others. But it may not be arair^ . 
to observe, that, with regard to goods and chattels, this is 
part of the ancient custom of London, of the province of 
j^ork, and of our sister kingdom of Scotland. 
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QUESTIONS. 

What is the earliest instance of a will being made, mentioned in 
the Scripture.s^ • 

Who introduced wills into Athens ? 

When was the right of making wills introduced among the ancient 
Homans ? 

How did the law stand with reference to bequeathing personal 
property in the reign of Henry 11. ? 

May a man now will away the whole of his personal property ? 

What became of the peraorfhl property of a man who died 
intestate ? • * - 

T • ^ 

What led to the enactment that the ordinary should piiy the debts 
of an intestate out of the property of such intestate ? • 

At what time were admiiystrators appointed as ^ey at present 
stand ? 

To whom is administration granted ? 

What is the first great duty of an executor or administrator ? 

How is the will proved } 

. How is administration taken out where there is no will ? 

What is*the next duty of the executor or administratoi ? 

What are “ assets 

Must debts or legacies be first paid ? 

What is a legacy ? 

What is necessary to perfect a legacy? 

What is meant by a legacy a^finp->and when does this tiike 
place ? 

What is the difference between general and specific legacies, in 
this respect ? 

Can a legatee be ever calle^ upon to refund a legacy ? 

What is a lapsed legacy? 

What must the executor do with the surplus or residuum of liis 
deceased's property ? 

What must ^ administrator do with it ? ^ 

How is this surplus distributed ? 

By what statutes is this distribution appointed* 

Does this regulation in any way resemble the rules of the Civil 
Law on the same subject ? 

• 
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By the common law of England since the conquest^ no 
estate, greater than for term of years, could be disposed of by 
testum<S3t ; except only in^Kent, and i«i some ancient burghs 
and a few^^articular manors, where their Saxon immunities 
by special indulgence subsisted. The, statute of wills, 
however, (32 Henry VIII .c. 1, explained by 34 Henry VIII. 
c. 5,) enacted that all persons being seised in fee>simp]e‘^ , 
except married women, infants, idiots, and persons of non- 
sane memory, might by will and testament in writing 
devise to any other person, except to bodies corporate, two- 
thirds of their lands, tenements, and hereditaments, held 
in chivalry, and the whole of those held in socage ; which 
now, through the alteration of tenures by the statute of 
Charles th^ second, amounts to the whole of their landed 
property, exc<5plNfcheir copyhold tenements. 

*' Experience soon shewed, how difficult and hazardous a 
thing it is, even in matters of public utility, to depart 
from the rules of the common law ; which are so nicely 
constructed and so artifically connected together, that the 
least breach in any one of them, disorders for a time 
the texture of the whole. Innumerable frauds and per- 
juries were quickly introduced by this parliamentary 
method of inheritance ; for so loose was the construction 
made upon this act by the courts of law, that bare notes in 
the hand-writing of.another person were allowed to be 
srood wills within the statute. To remedy which, the 
Statute ofFraiMs and Pm'jurieSf 29 Car. II. c. 3, directs, 
that all devises of lands and tenements shall not only be 
in writing, but signed by the testator, or some other person 
in his presence, andrby his express direction; and be sub- 
scribed, in his presence, by three or four credible witness^. , 


. * That is in jx^rpctvial and abwlute ownership. 
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And a solemnity nearly similar is requisite for revoking a 
devise Ity writing ; though the same may he also revoked by 
burning^ cancelling, tearing, or obliterating thereof by the 
devisor, or in his pj^esence and witli his consent ; as like- 
vvi-se, impliedly, by such a great and entire alteration in the 
circumstances and situation of the devisor, as arises from 
marriage and the birth of a child. 


QUESTIONS. 

Did the Common Law permft a man to will away any higher 
♦‘States than those for a^-erra of years ? ^ 

What was enacted in the reign of Henry VIII. on this subject? 
What great evil i^ the making of wills was remedied by the 
Statute of Frauds — and in whose reign was this act passed ? 

What did it enact concerning wills of real property ? 

IMust a will of real property be in writing ? 

Must it be signed by the testator ? 

When will signature by a person other than the testator be suffit 
cient ? • 

Must it be subscribed by vWtnesses ? 

By how many ? 

Must they subscribe in the testator's presence ? 

How may a will of real property be revoked 
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Till: NATl KK OP PERSONAL PllOPERTY. 

• 

■ V ■ • ^ 

^the name of tWngsk peiiftonal are all 

son whef^ei^er he g6^ anaTnerSbre, only fiwl objr^ 

of thf. law while they remain within the iitnits of ^ 
jurisdiction, and being: also of a perishaMe quality, arc not 
esteemed of s6 high a nature, nor paid so mucli reg:ard to 
by the law, as things that are in their nature more permanent 
and immoveable, as lands and houses, and the profits 
issuing thereout. These being constantly within the reach, 
and under the protection of the law, -were the principal 
favourites of our first legislators : who took all imaginable 
care in ascertaining the rights, and*directing the disposition, 
of such property as they imagined to be lasting, and which 
would answ'Sitopostcrity the trouble and pains that their 
ancestors empIo]^d about them; but at the same time 
entertained a very low and contemptuous opinion of all 
personal estate, which they regarded as only a transient 
commodity. The amount of it indeed was comparatively 
very trifling, during the scarcity of money and the ignorance 
of luxurious refinements, which prevailed in the feudal 
ages. Hence it was, that a tax the fifteenth, tenth, or 
sometimes a much larger proportion, of all the moveables 
of the subject, was frequently laid without scruple and is 
mentioned with much unconcern by our ancient historians, 
though now it would •justly alarm our opulent merchants 
and stockholders^ And hence likewise may be derived 
frequent forfeitures indicted by the common law, of a 
man's goods and chattels, for misbehaviours and 
tencies that at present hardly seem to deserve so siHm ^a 
, jiunishment. Onr Ancient law-books, which are founded 
^pon the feudal provisions, do not therefore often conde-** 
scend to regulate this species of property. But of later 
years, since Abe introduction and extension of trade ar>d 
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V ii'uminerce, which are entirely occupied in this species of 
property, and have greatly augmented its quantity, and of 
course its value, we have learned to conceive different ideas 
of it. Our courts now regard a man's personalty in a light 
nearly, if not quite, %qual to his realty : and have adopted 
a more enlarged and less technical mode of considering the 
one than the other ; frequently drawn from the rules which 
they found already established by the Roman law, wherever 
those rules appeared to be well-grounded and apposite to 
the case in question, but principally from re&soii and con- 
venience, adapted to the circumstances of the times; pre- 
serving withal a due regard to ancient usages, and a certain 
feudal tincture, which is still to he found in some branches 
of personal property. 


QUESTIONS. 

What are called “ things personal ? ** 

Which was the more esteemed by our ancestors— real or personal 
property, and why ? 

Does thjs account for the number and weight of the taxes anciently 
imposed upon one of these two kinds of property ? How ? 

Has any alteration taken place in latter times, in the estimation 
of personal property ? Why ? 


od 
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THE SUPERIOR COURTS OF LkW AND OF EQUITY. 


By the aqcient Saxon constitution there was only one 
superior court of justice in the kingdom ; and that court 
had cognizance both «of civil and spiritual causes : viz. the 
wittena gemote, or general council, wBich assembled annu- 
ally or oftener, wherever the king kept his Christmas, 
Easter, or Whitsuntide, as well to do piivate justice as to 
consult upon'public business* At the conquest the eccle- 
siastical jurisdiction was diverted into another channel ; 
and the conqueror, fearing danger from these annual par- 
liaments, contrived also to separate their ministerial power, 
as judges, from their deliberative, as counsellors to the 
crown. He therefore established a constant court in his 
own ball, thence called by Bracton and other ancient au- 
thors aula regia, or aula regis. This court was composed 
of the king'f^reat ofhcers of state resident in his palace, 
%nd usually att^dant on his person : such as the lord high 
constable and lord mareschal, who chiedy presided in matters 
of honour and of arms ; determining according to the law 
military and the law of nations. Besides these, there were 
the lord high steward, and lord great chamberlain; the 
steward of the household; the lord chancellor, whose pecu- 
liar business it was to keep the king’s seal, and examine all 
such writs, grants, and letters, as were to pass under that 
authority ; and the lord high treasurer, who was the prin- 
cipal adviser in all matters relating to the revenue. These 
high officers were assisted by certain persons learned in the 
laws, who were called the king’s justiciars or justices; and 
by the greater barons of parliament, all of whom bad a seat 
in the aula regia, and formed a kind of court of appeal, or 
rather of advice, in matters of great moment and difficulty. 
All these in their several departments transacted all secular 
business both criminal and civil, an4 likewise the matters* 
of the revenue ; and over all presided one special magistrate. 
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called the chief justiciar or capitalis justiciar ius totius 
Anglia; who was also the principal minister of state, the 
second man in the kingdom, and by virtue of his office 
guardl<an of the realm in the king’s absence. And this 
officer it wAs who principally determined all the vast variety 
of causes that arose in this extensive jurisdiction ; and from 
the plenitude of his power grew at length both obnoxious 
to the people, and dangerous to the government which em- 
ployed him. 

I'his great universal court being bound to follow the 
king’s household in all b4s progresses and expeditions, the 
trial of common causes therein was found very burthensome 
to the subject. Wherefore kiijg Jyhn, who dreaded also 
the power of the j^ticiar, very readily consented' to that 
article which now forms the eleventh chapter* of magna 
furtay and enactsg “ that communia placita ?ion se(/ 2 ian- 
tiir curiam regis, scd tmaantur in aliqmo loco certo*' 
This certain place was established in Westminster-hall, the 
place where the aula regis originally sate, when the king 
resided in that city, and there it hath ever since continued. 
And the court being thus rendered fixed and stationary, 
the judge became so too, and a chief with other justices of 
the ‘‘common pleas’' Ws thereupon appointed; with ju- 
risdiction to bear and determine all pleas of land, and inju- 
ries merely civil between subject and sublet. Which 
critical establishment of this principal cotai?€fcommon law, 
at that particular juncture and that particular place, g5ve 
rise to the inns of court in its neighbourhood ; and, thereby 
collecting together the whole body of the common lawyers, 
enabled the law itself to withstand the attacks of the canon- 
ists and civilians, who laboured to extirpate and destroy it. 
This precedent was soon after copied by king Philip the 
Fair in France, who about the year 1302 fixed the parlia- 
ment of Paris to abide constantly in that metropolis ; which 
before used to follow the person of the king wherever he 
went, and in which he himself used frequently to decide 
the causes that were there depending : but all were then 
referred to the sole cognizance of the parliament and its 
learned judges. And thus also in 1495 the emperor Maxi- 
^milian I. fixed the imperial chamber, which befofe always 
travelled with the court and househol(>, to be held constantly 
at Worms, from whence it was afterwards translated to 
Spire. 
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. The aula regia being thus stript of so considerable a 
branch of its jurisdiction, and the power of the chief justi- 
ciar being also considerably curbed by many articles in the 
great charter, the authority of both began to decline apace 
under the long and troublesome reign of king Henry III, 
And, in further pursuance of this example, the other several 
ofHces of the chief justiciar were, under Edward the first, 
who new modelled the whole frame of our judicial polity, 
subdivided and broken into distinct courts of judicature. A 
court of chivalry was erected, over which the constable and 
mareschal presided; as did the steward of the household 
over another, constituted to regulate the king's domestic 
servants. The high steward, with the barons of parliament, 
formed ah august tribunal for the trial ^f delinquent peers ; 
and th^ barons reserved to themselves in parliament the 
right of reviewing the sentences of other Courts in the last 
resort. The dfetributiOn of common justice between man 
and man was thrown into so provident an order, that the 
great judicial officers were made to form a check upon each 
other; the court of chancery issuing all original writs 
under the great seal to the other courts ; the common pleas 
being allowed to determine all causes between private sub- 
jects ; the exchequer managing the king's revenue ; and 
the court of king's bench retaining all the jurisdiction 
which was iii^,^antoned out to other courts, and particu- 
larly the su peri nfbhde nee of all the rest by way of appeal : 
and the sole cognizance of pleas of the crown or criminal 
causes. Eor pleas or suits are regularly divided into two 
sorts: pleas of the crown, which comprehend all crimes 
and misdemeanors, w'herein the king, on behalf of the 
public, is the plaintiff; and common pleas, which include 
all civil actions, depending between subject and subject. 
The former of these were the proper object of the jurisdic- 
tion of the court of king's bench.; the latter of the court of 
common pleas : which is a court of record, and is styled by 
sir Edward Coke the lock and key of the common law; for 
herein only can real actions, that is, actions which concern 
the right of freehold or the realty, be originally brought: 
and all other, or personal, pleas between man and man are 
likewise here determined; though in most of them the, 
king's bench has also h concurrent authority. 

*' lO judges of the Common Pleas are at present five in 
pne chief and four justices, created by the 
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king's letters patent, who sit every day in the four terms 
to hear and determine all matters of law arising in civil 
causes, whether real, personal, or mixed and compounded 
of both. These it takes cognizance of, as well originally, 
as upon rehaoval from the inferior courts before mentioned. 

The court of King's Bench, so called because the king 
used formerly to sit there in person, the style of the court 
still being coram ipso rege, is the supreme court of com- 
mon law in the kingdom; consisting of a chief justice and 
four puisne justices, who are by their office the soveieigii 
conservators of the peacd and supreme coroners of the land. 
Yet, though the king himself used to sit in this court, and 
still is supposed so to do ; he djjd ngt, neither by law is he 
empowered to deteAnine any cause or motion^ but by the 
mouth of his judges, to whom he hath committed his 
whole judicial aifthority. 

This court, which, as we have said, is thef remnant of the 
aula regia^ is not, nor can be, from the very nature and 
constitution of it, fixed to any certain place, but may follow 
the king wherever he goes; for which reason all process 
issuing out of this court in the king's name is returnable 
“ uhicnnque fuerimus in Anglia,* It hath indeed, for 
some centuries past, usually sate at Westminster, being an 
ancient palace of the crown; but might remove with the 
king to York or Exeter, if he thought projvgs^to command 
it. And we find that, after Edwuref* Xhad conquered 
iScotland, it actually sate at Roxburgh. And this move- 
able quality, as well as its dignity and power, are fully 
expressed by Bracton, when he says that the justices of 
this court are “ capUaUst generales^ perpstui et majofes ; 
a latere regis residentes qui omnium aliorum corrigere 
tenentur injurias et eii/vres,** And it is moreover especially 
provided in the articuU super cartas, that the king's chan- 
cellor, and the justices of his bench, shall follow him, so 
that he may have at all times near unto him some that be 
learned in the laws. • 

The jurisdiction of this court is very high and tran- 
scendent. It keeps all inferior jurisdictions within the 
bounds of their authority, and may either remove th^r 
^ proceedings to be determined here, or prohibit their pro- 
gress below'. It superintends all cit^il corporations in the 
kingdom. It commands magistrates and others to do what 
their duty requires, in every case w'here there is no other 
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specific remedy. It protects the liberty of the suhjecti by 
speedy and summary interposition. It takes cognizance 
both of criminal and civil causes ; the former in what is 
called the crown*side or crown«ofiice; the latter in the plea 
side of the court. • * 

The court of Exchequer is inferior in rank not only to 
the court of king’s bench, hut to the common pleas also. 
It is a very ancient court of record, set up by William the 
conqueror, as a part of the aula regia^ though regulated 
and reduced to «it8 present order by king Edward I. ; and 
intended principally to order the 'revenues of the crown, 
and to recover the king’s debts and duties. It is called the 
the exchequer, gcacchaxium^ from the chequed cloth, re- 
sembling a chess-board, which covers the table there ; and 
on which, wlien certain of the king’s accounts are made up^ 
the sums are marked and scored with counters. It consists 
of two divisions: the receipt of the exchequer, which 
manages the royal revenue, and with which these com- 
mentaries have no concern; and the court or judicial part 
of it, which is again subdivided into a court of equity, and 
a court of common law. 

The high court of chancery is, in matters of civil pro- 
perty, by much the most important of any of the king's 
superior and original courts of justice. It has its name of 
chancery, canjSgU^ia, from the judge who presides there, 
the^lord cbancelROt*, or cancellarius ; who, sir Edward 
Cofe tell us, is so termed a cancellando^ fi'om cancelling 
the king's letters patent when granted contrary to law, 
which is the highest point of bis jurisdiction. But the 
offidia and name of chancellor, however derived, was cer- 
tainly known to the courts of the Roman emperors : 
where it originally seems to have signified a chief scribe or 
secretary, who was afterwards invested with several judi- 
cial powers, and a general superintendency over the rest of 
the officers of the prince. From the Homan empire it 

E ‘d to the Roman' church, ever emulous of imperial 
: and hence every bishop has to this day his chan- 
r, the principal judge of his consistory. And when 
the modern kingdoms of Europe were established upon the 
ruins of the empire, almost every state preserved its chan- ^ 
cellor, with different j^irisdictions and dignities, according 
to their different constitutions. But in all of them he seems 
jo bave had the supervision of all charters, letters, and such 
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other public instruments of the crown, as were authenti- 
cated in the most solemn manner : and, therefore, when 
seals came in use, he had always the custody of the king’s 
great seal. So that the office of chancellor, or lord keeper, 
whose adthority 4)y statute 5 Eliz. c. 18, is declared to be 
exactly the same, is with us at this day created by the 
mere delivery of the king’s great seal into his custody, 
whereby he becomes, without writ or patent, an officer of 
the greatest weight and power of any now subsisting in the 
kingdom ; and superior in point of preoedency to every 
temporal lord. He is ft privy counsellor by his office, and 
according to lord chancellor Ellesmere, prolocutor of the 
house of lords by proscription. , To him belongs the 
appointment of aA justices of the peace throughout the 
kingdom. Being formerly usually an eccfesiastic, (for 
none else were*then capable of an office so conversant in 
writings, and presiding over the royal ehapel, he became 
keeper of the king’s conscience ; visitor, in right of the 
king, of ail hospitals and colleges of the king’s foundation ; 
and patron of all the king’s livings under the value of 
twenty marks per annum in the king's books. He is the 
general guardian of all infants, idiots, and lunatics ; and 
has the general superintendence of all charitable uses in 
the kingdom. And all this over and above the vast and 
extensive jurisdiction which he exercise^n his judicial 
capacity in the court of chancery, ’’■‘wnerein, as in the 
exchequer, there are two distinct tribunals ; the one ordi- 
nary, being a court of common law ; the other extraordi- 
nary, being a court of equity. 

'I’he ordinary legal court is much more ancient thtfU the 
court of equity. Its jurisdiction is to hold plea upon a 
scire facias to repeal and cancel the king's letters patent, 
when made against law, or upon untrue suggestions ; and 
to hold plea of petitions, monstrans de droiU traverses of 
offices, and the like ; when the king hath been advised to 
to do any act, or is put in possession of any lands or gooda> 
in prejudice of a subject’s right. On proof of which^ as 
the king can never be supposed intentionally to . do any 
wrong, the law questions not but he will immediately 
redress the injury ; and refers that conscientious task to 
the chancellor, the keeper of his conscience. 

In this ordinary, or legal, court is also kept the offidna 
justitice; out of which all original writs that pass under 
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thjB great seal, all commissions of charitable uses, sewers, 
bankruptcy, idiotcy, lunacy, and the like, do issue ; and 
for which it is always open to the subject, who may there 
at any time demand and have, ex debito justititBi any writ 
that his occasions may call for. These writs, relating to 
the business of the subject, and the returns to them, were, 
according to the simplicity of ancient times, originally 
kept in a hamper, in hanaperio ; and the others, relating 
to such matters wherein the crown is immediately or 
mediately concerned, were preserved in a little sack or 
hag, in parva baga: and thence libth arisen the distine-i 
tion of the hanaper office, and petty bag office, which both 
belong to the common law cq^irt in chancery. 

But the extraordinary court, or courf of equity, is now 
become ^the court of the greatest judicial consequence. 
This distinction between law and equity, administered 
in different courts, is not at present known, nor seems to 
have ever been known, in any other country % at any time ; 
and yet the difference of one from the other, when admi* 
nistered by the same tribunal, was perfectly familiar to the 
Romans ; the jm pratorium, or discretion of the prmtor, 
being distinct from the leges or standing laws : but the 
power of both centered in one and \he same magistrate, 
who was equally entrusted to pronounce the rule of law, 
and to apply i^Joparticular cases, by the principles of 
equity. With u^Too, the aula regia, which was the 
supreme court of judicature, undoubtedly administered 
equal justice according to the rules of both or either, as 
the case might chance to require: and, when that was 
brokefti to pieces, the idea of a court of equity, as distin- 
guished from a court of law, did not subsist in the original 
plan of partition. For though equity is mentioned by 
Bracton as a thing contrasted to strict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton, 
composed under the auspices and in the name of Edward 1. 
and treating particularly ef courts and their several juris- 
dictions, is there a syllable to be found relating to the 
equitable jurisdiction^ of the court of chancery. It seems 
therefore probable, that when the qourts of law, proceed- 
ing merely upon the ground of the king’s original writs, 
l^d confining themselvdS strictly to that bottom, gave a 

' libtcepi the United States of America, which derived it from Engliuuh 
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harsh or imperfect judgment, the application for redress* 
used to be to the king in person, assisted by his privy 
council ; (from whence also arose the jurisdiction of the 
court of rtquest ; ^which was virtually abolished by the 
statute 16 Car. I. c. 10,) and they were wont to refer the 
matter either to the chancellor and a select committee, or 
by degrees to the chancellor only, who mitigated the seve- 
rity or supplied the defects of the judgments pronounced 
in the courts of law, upon weighing the circumstances of 
the case. This was the ^^ustom not only among our Saxon 
ancestors, before the institution of the aula regia, but also 
after its dissolution, in the reign of king Edward!.; and 
j)erhaps during its continuance, *in that of Henry II. 

In the ancient treatise, entitled diversitd ies conrtes, 
supposed to be yritten very early in the sixteenth cen-. 
tury, wo have a catalogue of the matters of conscience then 
cognizable in chancery, which fall within a very narrow 
compass. No regular judicial system at that time pre- 
vailed in the court; hut the suitor, when he thought him- 
self aggrieved, found a desultory and uncertain remedy, 
accord vig to the private opinion of the chancellor, who was 
generally an ecclesiastic, or sometimes, though rarely, a 
statesman ; no lawyer having sate in the court of chancery 
from the time of the chief justices Thorpe and Kny vet, 
successively chancellors to king Edward IJIv-'in 1372 and 
1373, to the promotion of sir Thomas More by king Honry 
VIII. in 1530. After which the great seal was indiscrimi* 
nately committed to the custody of lawyers, or courtiers, 
or churchmen, according as the convenience of the times 
and the disposition of the prince required, till serJeant 
Puckering was made .lord keeper in 1592: from which 
time to the present the court of chancery has always been 
filled by a lawyer, excepting the interval from 1621 to 
1625, when the seal was entrusted to Dr. Williams, then 
dean of Westminster,’ but afterwards bishop of Lincoln ; 
who bad been chaplain to lord Ellesmere, when chancellor. 
In the time of lord Ellesmere, A. D. 1616, arose that 
notable dispute between the courts of law and equity, aet 
on foot by sir Edward Coke, then chief justice of the 
court of king’s bench; whether a^court of equity could 
give relief after or against a judgment at the common law a* 
This contest was so warmly carried on, that indictmenttii 
were preferred against the suitors, the solicitors, the coun- ^ 
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sel, and even a master in chancery, for having incurred a 
prcsmunire^ by questioning in a court of equity a judg- 
ment in the court of king’s bench, obtained by gross 
fraud and imposition. This matter being brought before 
the king, was by him referred to his learned counsel, for 
their advice and opinion ; who reported so strongly in 
favour of the courts of equity, that his majesty gave judg- 
ment in their behalf; but, not contented with the irre« 
fragable reasons and precedents produced by his counsel, 
(for the chief jdstice was clearly Jn the wrong,) he chose 
rather' to decide the question by referring it to the pleni- 
tude of his royal prerogative. Sir Edward Coke submitted to 
the decision, and thereby made atonegaent for his error : 
but this struggle, together with the business of commendamsy 
in which he acted a very noble part, and his controlling the 
commissioners of sewers, were the open and avowed causes, 
first of his suspension, and soon after of his removal, from 
his office. 

Lord Bacon, who succeeded lord Ellesmere, reduced the 
practice of the court into a more regular system ; but did 
not sit long enough to effect any considerable revolution 
in the science itself: and few of lus decrees which have 
reached us are of any great consequence to posterity. His 
successors, in the reign of Charles 1., did little to improve 
upon his plaiwr and even after the restoration the seal was 
convuitted to the earl of Clarendon, who had withdrawn 
from practice as a lawyer near twenty years ; and afterwards 
to the earl of Shaftesbury, who, though a lawyer by educa- 
tioiij^ bad never practised at all. Sir Heneage Finch, who 
succeeded in 1673, and became afterwards Earl of Notting- 
ham, was a person of the greatest abilities and most uncor- 
rupted integrity ; a thorough master and zealous defender 
of the laws and constitution of his country ; and endued 
with a pervading genius, that enabled him to discover and to 
pursue the true spirit of justice, notwithstanding the em- 
harrassmente lais^ by *the narrow and technical notions 
w^hich then prevailqjd in the courts of law, and the imperfect 
ideas of redress which bad possessed the courts of equity. 
The reason and necessities of mankind, arising from the 
i gfeat change in proper|y by the extension of trade and the 
V^kOlition of military tenures, co-operated in establishing bis 
fphitti and enabled him in the course of nine years to build a 
system of jurisprudence and jurisdiction upon w^ide and 
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rational foundations^; ivhich have also been extended and 
improved by many great men, who have since presided in 
chancery. And from that time to this, the power and 
business oi^the court have increased to an amazing degree. 

From this court of equity in chancery, as from the other 
superior courts, an appeal lies to the house of peers. But 
there are these differences between appeals from a court of 
equity, and writs of error from a court of law : 1, That the 
former may be brought upon any interlocutory matter, the 
latter upon nothing but oyly a definitive judgment : 2. That 
on writs of error the house of lords pronounces the judg« 
inent on appeals it gives direction to the court below to 
rectify its own decr^. ♦ • 

The next court mat I shall mention, is or\e that hath 
no original juri|diction, but is only a court of jippeal, 
to correct the errors of other jurisdictions. This is the 
court of Exchequer Chamber, in which wrifs of error from 
any one of the three superior courts of King's Bench, 
('ommon Picas, or Exchequer, are determined by the judges 
of the other two. 

The house of peers is the supreme court of judicature in 
the kingdom, having at •present no original jurisdiction over 
causes, but only upon appeals and writs of error, to rectify 
any injustice or mistake of the law, committed by the courts 
below. To this authority this august tribunal succeeded of 
course upon the dissolution of the aula regia. Formas 
the barons of parliament were constituent members of that 
court ; and the rest of its jurisdiction was dealt out to other 
tribunals, over which the great officers who accompanied 
those barons were respectively delegated to preside ; it fol*" 
lowed, that the right of receiving appeals, and superintending 
all other jurisdictions, still reiuained*^ in the residue of that 
noble assembly, from which every other great court waa 
derived. They are therefore in all causes the last resort, 
from whose judgment no farther appeal is permitted ; but 
every subordinate tribunal must ccfiiform to their deterim- 
nations : the law reposing an entire confidence in the bonoii^ 
and conscience of the noble persons who compose this 
portent assembly, that, if possible, they will make them«f 
• selves masters of those questions wluch they undertake W 
decide, and in all dubious cases refer themselves to the 
opinions of the judges, who are summoned by writ to advise 
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them : since upon their decision all prj^perty must finally 
depend. 

1 must also mention another species of courts, of general 
jurisdiction and use, which are derived out of, ^nd act as 
collateral auxiliaries, to the foregoing ; I^mean the courts of 
assise and nisi prius* 

These are composed of two or more commissioners, wdio 
are twice in every year sent hy the king's special commis- 
sion all round the kingdom, (except London and Middlesex, 
where courts of prius are hojlden in and after every 
term, before the chief or other judge of the several superior 
courts ; to try by a jury of the respective counties the truth 
of such matters of fscl as tare then under dispute in the 
courts of Wfstminster-halL These judges of assise came 
into usjp in the room of the ancient justices in eyre, Jtisti- 
ciarii in Uinere ; who were regularly estabfished, if not first 
appointed, by tlfe parliament of Northampton, A. D. 117(3, 
22 Hen. II. with a delegated power from the king's great 
court or aula regta^ being looked upon as members thereof : 
and they afterwards made their circuit round the kingdom 
once in seven years for the purpose of trying causes. They 
were afterwards directed by magna pai^ta, c, to he sent 
into every county once a year, to take or receive the verdict 
of the jurors or recognitors in certain actions, then called 
recognitions or assises, the most difficult of which they are 
dirgjfted to adjourn into the court of common pleas to be 
there determined. The itinerant justices were sometimes 
mere justices of assise, or of dower, or of gaol-delivery, and 
the like ; and they had sometimes a more general com- 
mission to determine all manner of causes, being constituted 
jitsHciarii ad omnia placiia: but the present justices of 
assise and nisi prius are more imihediutely derived from 
the statute Westm. 2. 18 Edw. I. c. 80, which directs them 
to be assigned out of the king’s sworn justices, associating 
to themselves one or two discreet knights of each county. 

The judges upon their circuits now sit by virtue of five 
s^eral authorities.^ L The commission of the peace. 2. 
A commission of oyer and terminer. 3. A commission of 
; general gaol-delivery. The consideration of all which 
belongs properly to the criminal laws. But the fourth 
eomtuission is, 4, A coltnmission of assise, directed to the 
||n$tic€8 and seijeants therein named, to take, together with 
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their associates, assises in the several counties; that is, to 
take the verdict of a peculiar species of jury, called an 
assise, and summoned for the trial of landed disputes, of 
which hertiaftor. •The other authority is, 5. That of niyi 
prim, which is a consequence of the commission of assise 
being* annexed to the office of those justices by the statute 
of \V’estm. 2. 13 Edw, I. c. 30, and it empowers them to 
try all questions of fact issuing out of the courts at West- 
minster, that are then ripe for trial by jury. These by the 
course of the courts afe usually appointed to be tried at 
Westminster in some Easter or Michaelmas term, by a jury 
returned from the county wherein tjie cause of action arises; 
but with this proviso, nisi priusy ^unless before’ the day 
prefixed, the judges of assise come into the county jn ques- 
tion. This th«y are sure to do in the vacations preceding 
each Easter and Michaelmas term, which saves much 
expense and trouble. These commissions are constantly 
accompanied by writs of association, in pursuance of the 
statutes of Edw. I. and II. before mentioned: whereby cer- 
tain persons, uJ^ially the clerk of assise and* his subordinate 
officens, are directed to associate themselves with the justices 
and Serjeants, and the^ ore required to admit the said per- 
sons into their society, in order to take the assises, &c. ; 
that a sufficient supply of commissioners may never be 
wanting. But, to prevent the delay of justice hy^ the 
absence of any of them, there is also issued of course a writ 
of.v 2 non omnes i directing that if ail cannot be present, any 
two of them, a justice or seijeant being one, may proceed 
to execute the commission. * 

These are the several courts of common law and equity, 
which are- of public and general jurisdiction throughout the 
kingdom. And, upon the whole, we cannot but admire the 
wise economy and admirable provision of our ancestors^ in 
settling the distribution of justice in a method so well caU 
culatrd for cheapness, expedition, ,and ease. By the eon^ 
stitution which they established, all trivial debts, and iuj^ufiee 
of small consequence, were to be reco^red or redressed Su 
every man's own county, hundred, or perhaps parish. Pleae 
of freehold, and more important disputes of property, were 
adjourned to the king’s court of edbamon pleas, which waa 
fixed in one place for the benefit of the whole. kingdom* 
Crimes and misdemeanors were to be examined in a court; 
hy themselves ; and matters of the revenue in another dis- 
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tiiict jurisdiction. Now indeed, for tbe ease of the subject 
and greater despatch of causes, methods have been found to 
open all the three superior courts for the redress of private 
wrongs; which have remedied many inco/ivenienees, and yet 
preserved the forms and boundaries handed down to us from 
high antiquity. If facts are disputed, they are sent down to 
be tried in the country by the neighbours ; but the law, aris- 
ing upon those facts, is determined by the judges above : 
and, if they are^mistaken in point of law, there remain in 
both cases two successive courts of appeal, to rectify such 
their mistakes. If the rigour of general rules docs in any 
case bear hard upon individuals, courts of equity are open 
to supply the defects, but ifot sap the/undamentals, of the 
law. Lastly, there presides over all one great court of 
appeal,' which is the last resort in matterf both of law and 
equity ; and wtjich will therefore take care to preserve an 
uniformity and atquilibrium among all the inferior jurisdic- 
tions: a court composed of prelates selected for their piety^ 
and of nobles advanced to that honour for their personal 
merit, or deriving both honour and merit from an illus- 
trious train of ancestors : who are formed by their education, 
interested by their property, and bound upon conscience 
and honour, to be skilled in the laws of their country. This 
is a faithful sketch of the English juridical constitution, as 
designed by the masterly hands of our forefathers. Of 
which the great original lines are still strong and visible ; 
and, if any of its minuter strokes are by the length of time 
at all obscured or decayed, they may still be with ease 
restored to their pristine vigour. 


QUESTIONS. 

How many Superior Courts of Justice were there in the times of tlie 
Saxons ? 

What was the WiUenagmote 9 

What wa* the Aula Regia^ and by whom, when, and why founded ? 
Who was the Chief Justiciar ? 

What led to make the Court of Common Pleas stationary ? 

Was this example followed by any foreign kingdoms ? 

What changes did Edward 1. make in tbe courts of justice ? 

What is the difference between Pleas of the Crown, and Common 
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What is the name of the Supreme Court of Common Law r 
Can the King himself hear and determine causes in this Court ? 

Is this a stationary Court ? 

What is th^ nature of the jurisdiction of this Court ? 

Wlio set up the Court of Exchequer ? 

What arc its chief duties supposed to be ? 

Why is it called “ the Exchequer ?” 

What is the word “ Chancellor ** said to be derived from ? 

State what you recollect of the nature and duties^ of the chancellor 
in ancient Rome and the Roi^sh church ? 

How is the Lord Chancellor appointed ? 

What are his powers and duties ? 

What are the hanaper^ffice, and pftty b'ag office ? 

What is the meaning of Equity’* as distinguished fi^m ** Law” • 
Did any but lawyqfs ever preside over the Court of ChancAry ? 
What was the great dispute between Lord Chaqjcellor Ellesmere 
and sir Edward Coke ? 11 ow did it terminate ? 

Who was the Earl of Nottingham, and what did he do for the Court 
of Chancery ? 

What is the judicial capacity of the House of Lords ? 

W’hat are the Courts of Assise and Nisi Prius ? 

By what authority do the^judges sit, upon circuit ? 

Explain the meaning of the words ** Nisi Prius’* as used in their 
legal sense. 
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The writ of habeas corpus, is the most celebrated writ 
in the English law'. < Of this there are various kinds made 
use of by the courts at Westminster for removing prisoners 
fromione court to another for the more easy administration 
of justice. ^ 

But the gr^at and efficacious writ, in all manner of il- 
legal confinement, is that of habeas corpus ad stibjicipn- 
dum ; directed to the person detaining another, and com- 
manding him to produce the body oJf the prisoner, with 
the day and cause of his cmption and detention, ad facien- 
dum, sul^iciendum, et recipiendum, to do, submit to, and 
receive whatsoever the judge or court awarding such writ 
shall consider in that behalf. This is a high prerogative 
writ, issuing out of the court of king’s bench not only 
terra time, but also during the vacation, by a fat 
from the chief justice or any other of the judges, and run- 
ning into all parts of the king's dominions : for the king 
is at ail times entitled to have an account, why the liberty 
of any of his subjects is restrained, wherever that restraint 
may be inflicted. If it issues in vacation, it is usually 
returnable before the judge binfself who awarded it, and 
he proceeds by himself thereon ; unless the term should 
intervene, and then it may be returned in court. And 
since the statutes 16 Car. 1. c. 10, and 56 G. 111. c. 
100, every subject* of the kingdom is equally entitled 
to the benefit ^ of the common law writ, in either the 
king’s bench, common pleas, or exchequer, at his option. 
It hath also been said, and Ijy very respectable autho- 
rities, that the like habeds corpus may issue out pf 
the court of chancery in vacation ; but upon the famous 
application to lord Nottingham by Jenks, notwithstanding 
the most diligent searches, no precedent could be found 
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where the chancellor had issued such a writ in vacation, 
and therefore his lordship refused it. 

In the king's bench and common pleas^it is necessary 
to apply fo? it by ipotion to the court, as in the case of 
all other prerogative writs (certiorari, prohibition, man- 
damus ^'c.) which do not issue of mere course without 
shewing some probable cause why the extraordinary power 
of the crown is called in to the party's assistance. For, as 
was argued by lord chief justice Vaughan, ,“it is granted 
on motion, because it cannot be had of course ; and there is 
therefore no necessity to grant it ; for the court ought to 
be satisfied that the party hath a probable cause to be de- 
livered.^* And this ^eins the more* reasonable, because, 
when once granted, the person to whom it is directed can 
return no satisfact<|ry excuse for not bringing up the "body 
of the prisoner. So that, if it issued of«mere course, 
without shewing to the court or judge some reasonable- 
ground for awarding it, a traitor or lelon under sentence of 
death, a soldier or mariner in the king's service, a wife, a 
child, a relation, or a domestic, confined for insanity or 
other prudential reasons, might obtain temporary enlarge- 
ment by suing out a habeas corpus, though sure to be 
remanded as soon as brought up to the court. And there- 
fore, sir Edward Coke, when chief justice, did not scruple 
in 13 Jac. I. to deny a habeas corpus to one confined 
the court of admiralty for piracy; there appearing, upon 
his own shewing, sufficient grounds to confine him. On 
the other hand, if a probable ground be shewn, that the 
party is imprisoned without just cause, and therefore 
hath a right to be delivered, the writ of habeas corpus is 
then a writ of right, i\hich may not be denied, but 
ought to be granted to every man that is committed, or 
detained in prison, or otherwise restrained, though it be 
by the command of the king, or privy council, or any 
other. 

In a former part of these commentaries we expatiated 
at large on the personal liberty of the iubject This 
was shewn to be a natural inherent right, which could not 
be surrendered or forfeited* unless by the commission of 
some great and atrocious crime, and which ought not to be 
abridged in any case without the special permission of law. 



* Ante, pp. 66—69. 
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A doctrine coeval with the first rudiments of the Eng^lish 
constitution ; and handed down to us from our Saxon an- 
cestors, notwithstanding all their struggles with the Danes, 
and the violence of the Norman conquest : as,serted after- 
wards and confirmed by the conqueror himself and his de- 
scendants : and though sometimes a little impaired by the 
ferocity of the times, and the occasional despotism of jealous 
or usurping princes, yet established on the firmest basis 
by the provisipns of magna charta, and a long succession 
of statutes enacted under Edward ill. To assert an ab- 
solute exemption from imprisonment in all cases, is incon- 
sistent with every idea of law and political society ; and in 
the end would destroy all civil li^j^erty, by rendering its 
protection" impossible : but the glory of the English law 
consists in clearly defining tKe times, ^he causes, and the 
extent, when, wherefore, and to what degree, the imprison- 
ment of the subject may be lawful. This it is, which 
induces the absolute necessity of expressing upon every 
commitment the reason for which it is made: that the 
court upon habeas corpm may examine into its validity ; 
and according to the circumstances of the case may dis- 
charge, admit to bail, or remand the prisoner. 

And yet, early in the reign of Charles I. the court of 
king's bench, relying on some arbitrary precedents, and 
those perhaps misunderstood, determined that they could 
riot upon a haheom torpuB either bail or deliver a prisoner, 
though committed without any cause assigned, in case he 
was committed by the special command of the king, or by 
the lords of the privy council* This drew' on a parlia- 
mentary inquiry, and produced the petition of right, 3 
Car. 1, which recites this illegal judgment, and enacts that 
no freeman hereafter shall be so imprisoned or detained. 
But when, in the following year, Mr. SeBen and others 
were committed by the lords of the council, in pursuance 
of his majesty's special command, under a general charge 
of ^ notable contempts and stirring up sedition against the 
king and government," the judges delayed for two terms, 
including also the long vacation, ^ to deliver an opinion how 
fiir such a charge was bailable**' And, when at length they 
agreed that it wass they however annexed a condition 
finding sureties for their good behaviour, which still pro- 
tracted their impnsonment, the chief justice, sir Nicholas 
Hyde, fit the same time declaring, that if they were again 
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remanded for that cause, perhaps the court would not 
afterwards grant a habeas corpus^ being already made ac- 
<]uainted with the cause of the imprisonment.” But this was 
heard with^ indignation and astonishment by every lawyer 
present, according* to Mr. 8elden*s own account of the 
matter, whose resentment was not cooled at the distance of 
four and twenty years. 

These pitiful evasions gave rise to the statute 16 Car. I. 
c. 10. §8, whereby it is enacted, that if any person be com- 
mitted by the king hin^self in person, or by his privy 
council, or by any of the members thereof, he shall have 
granted unto him, without any delay upon any pretence 
whatsoever, a writ o^ hahecLS tifirpu^y upon demand or mo- 
tion made to the court of king's bench or common pleas ; 
who shall therei^on, within three court days afl<ier the 
return is made, examine and determine the j^egality of such 
commitment, and do what to justice shall appertain, in 
delivering, bailing, or remanding such prisoner. Yet still 
in the case of Jenks, before alluded to, who in J676 was 
committed by the king in council for a tuij)iilent speech 
at Guildhall, new shifts and devices were made use of to 
prevent’his enlargement. by law; the chief justice, as well 
as the chancellor, declining to award a writ of habeas cor^ 
pus ad subjiciendum in vacation, though at last he thought 
proper to award the usual writs ad deliberandum^ 4^c. 
whereby the prisoner was dischaiiged at the Old Bailey. 
Other abuses bad also crept into daily practice, which had 
in some measure defeated the benefit of this great consti- 
tutional remedy. The party imprisoning was at liberty^to 
delay his obedience to the first writ, and might wait till a 
second and a third, called an alias and a pluries^ were 
issued, before he produced the party : and many other 
vexatious shifts were practised to detain state prisoners in 
custody. But whoever will attentively consider the Eng- 
lish history, may observe, that the flagrant abuse of any 
power, by the crown or its ministers, *ha8 always been pro- 
ductive of a struggle, which either discovers the exercise 
of that power to be contrary to law, or, if legal, restrains it 
for the future. This was. the case in the present instance* 
The oppression of an obscure individt^l gave birth to the 
flunous habeas carpus act,. 31 Ciar. 11. c. 2. which is 
^Jrequently considered as another magna eharta of the 
kingdom; add by consequence and amdogy has also in 

p 2 
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subsequent times reduced the general method of proceed-* 
ing on these writs (though not within the reach of that 
statute^ but issuing merely at the co^ynon law) to the true 
standard of law and liberty. 

The statute itself enacts, 1. That on complaint and re- 
quest ill writing by and on behalf of any person committed 
and charged with any criine*^ (unless committed for treason 
or felony expressed in the warrant ; or as accessory, or on 
suspicion of being accessory, before the fact, to any petit- 
treason or felony ; or upon s^ispicion of such petit- 
treason or felony, plainly expressed in the warrant ; or 
iinloss he is convicted or charged in execution by legal 
process,) the lord chancellor or any pf the twelve judges, 
in vacation, upon viewing a copy of the warrant, or af- 
iidavit that a copy is denied, shall, unless the party has 
neglected for Jwo terms to ,^pply to any court for his en- 
largement, award a habeas corpus for such prisoner, re- 
turnable immediately before himself or any other of the 
judges; and upon the return made shall discharge the 
party, if bailable, upon giving Security to appear and an- 
swer to the accusation in the proper court of judicature. 

2. That such writs shall be indorsed, as granted iii pursu- 
ance of this act, and signed by the person awarding them. 

3. That the writ shall be returned and the prisoner brought 
Up, within a limited time according to the distance, not 
ex\;eeding in any case twenty days. 4. That officers and 
beepers neglecting to make due returns, or not delivering 
to the prisoner or his agent within six hours after demand 
a copy of the warrant of commitment, or shifting the cus- 
tody of the prisoner from one to another, without sufficient 
reason or authority, specified in the act, shall for the first 
offence forfeit lOO/. and for the second offence 200/. to 
the party grieved, and be disabled to hold his office. 

That no person^ once delivered by habeas corpus^ shall 
be recommitted for the same offence, on penalty of 500/. 
6. That every person *committed for treason or felony shall, 
if he requires it 4he first week of the next term, or the 
first day of the next session of oyer and terminer, be in- 
dicted in that term or session^ or else admitted to bail ; 
unless the king's vt^tnesses c^not be produced at that 
time : and if acquitted, or if not indicted and tried in the 


* Tliis is now extended to oilier, caies by 56 Cr. IIL c. 100. 
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second term or session^ lie shall be discharged from his im- 
prisonment for such imputed offence : but that no person^ 
after the assizes shall be opened for the county in which he 
is detained, shall be removed by habeas corpus, till after 
the assizes are ended ; but shall be left to the justice of the 
judges of assize. 7. That any such prisoner may move 
for and obtain his habeas corpus, as well out of the chan- 
cery or exchequer, as out of the king’s bench or common 
pleas ; and the lord chancellor or judges denying the 
same, on sight of the v^rrant or oath that the same is 
refused, forfeit severally to the party grieved the sum of 
500^. 8. That this writ of haieasxorpus shall run into 
the counties palatiiil;, cinque ports, and othej; privileged 
places, and the islands of Jersey and Guernsey. 9^ That 
no inhabitant of ^Dngland (except persons contracting, or 
convicts praying, to be transported ; or ha^ng committed 
some capital offence in the place to which they are sent) 
shall be sent prisoner to Scotland, Ireland, Jersey, Guern- 
sey, or any places beyond the seas, within or without the 
king's dominions : on pain that the party cbmmitting, his 
advisera, aiders, and assistants, shall forfeit to the party 
grieved a sum not less than 500/. to he recovered .with 
treble costs ; shall be disabled to bear any office of trust or 
profit ; shall incur the penalties of prcBmunire'^ / and shall 
be incapable of the king’s pardon. « 

By these admirable regulations, judicial as well as par- 
liamentary, the remedy is now complete for removing the 
injury of unjust and illegal confinement. A remedy the 
more necessary, because the oppression does not always 
arise from the ill-nature, but sometimes from the mere 
inattention of government. For it frequently happens in 
foreign countries, and has happened in England during 
temporary suspensions of the statute, that persons appre* 
bended upon suspicion have suffered a long imprisonment, 
merely because they were forgotten. « 


QHESTIONS. 

• ’What does the writ of habeas corpus ad subjiciendum direct ? 
What must be shewn before a judge will issue this writ ? 

• ' On what grounds did sir Edward Coke refuse a habeas corpus to 
one confined by the court of admiralty for piracy ? 


* These were forfeiture of goods, loss of civil rights, and imprisooment. 
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Why is the reason of every coynmitmenti expressed upon the face 
of it ? 

What was it that produced the Petition of Jiiffht f 

How was this illustrated in the case of Mr. Sclden ? 

Wliat led to the enactment of the Habeas Corpus Act — and in 
what reign was it passed ? 

What steps must be taken to obtain the advantages of the Ha- 
beas Corpus Act ? 

What are the cSuscs of committal for crime, which are expressly 
excepted from the operation of the Ilaueas Corpus Act ? 

AVithin what time must a prisoner be 'brought up under this act ^ 

What is the penalty incurred by officers and keepers who in- 
fringe the Ual)eas Corpus Act ? 

Whab would be the consequences of recommitting a person for the 
same offence as that in respect of which he had^been once deH\cred 
by Habeas CorpuS ? 

Can a Habeas Corpus run into a county palatine— into the 
islands of Jersey and Guernsey ? 
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THE SUPPOSED UN^JERTAINTY OF THE LAW. 


The uncertainty oj legal prdfceedfngs is a notion so ge- 
nerally adopted, and bas so long been the standii% theme of 
wit and good humour, that he who should atteiiipt to 
refute it would he looked upon as a man, >sho was either 
incapable of discernment himself, or else meant to impose 
upon others. Yet it may not be amiss to inquire a little 
wherein this uncertainty, so frequently complained of, con- 
sists ; and to what causes it owes its original. 

It hajth been sometimes said to owe its original to the 
number of our municipal constitutions, and the multitude 
of our judicial decisions; which occasion, it is alleged, 
abundance of rules that militate and thwart witb^each 
other, as the sentiments or caprice of successive legis- 
latures and judges have happened to vary. The factfof 
multiplicity is allowed ; and that thereby the researches of 
the student are rendered more difficult and laborious ; hut 
that, with proper industry, the result of those inquiries will 
be doubt and indecision, is a consequence that cannot be 
admitted. People are qpt to- be angry at the want of sim- 
plicity in our laws : they mistake variety for confusion, and 
complicated cases for contradictory. They bring us the 
examples of arbitrary governments, of Denmark, Muscovy, 
and Prussia ; of wild and uncultivated nations, the savages 
of Africa and America; or of narrow domestic republics 
in ancient Greece, and modern Switzerland ; and unreason- 
ably require the same paucity of laws, the same conciseness 
of practice, in a nation of*f(eemen, a polite and commeitilftl 
•people, and a populous extent of territory. 

In an arbitrary despotic government, where the lands arc 
^ ift the disposal of the prince, the rulea of sutxession, or 
the mode or enjoyment, must depend upon ki$ will and 
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pleasure. Hence there can be but few legal determinations 
relating to the property, the descent, or the conveyance of 
real estates ; and the same bolds in' a stronger degree with 
regard to goods and chattels, and thg contracts relating 
^thereto. Under a tyrannical sway, trade inust be continually 
in jeopardy, and of consequence can never be extensive : 
this therefore puts an end to the necessity of an infinite 
number of rules, which the English merchant daily recurs 
to for adjusting commercial differences. Marriages are 
there usually contracted with sla^ves ; or at least women are 
treated as such : no laws can be therefore expected to regu- 
late the rights of dower, jointures, and marriage settle- 
ments. Few also are tl^e persons- who can claim the 
privilege cTf any laws ; the bulk of those nations, viz. the 
comm'onalty, boors, or peasants, being n^rely villeins and 
bondmen. Those are therefore left to the private coercion 
of their lords ; are esteemed, in the contemplation of these 
boasted legislators, incapable of either right or injury, 
and of consequence are entitled to no redress. We may 
see, in these arbitrary states, how large a held of legal con- 
tests is already rooted up and destroyed. 

Again ; were we a poor and naked people, as the savages 
of America are, strangers to science, to commerce, and the 
arts ts well of convenience as of luxury, we might perhaps 
be content, as some of them are said to be, to refer all dis- 
pifres to the next man we meet upon the road, and so put 
a short end to every controversy. For in a state of nature, 
there is no room for municipal laws : and the nearer any 
nation approaches to that state, the fewer they will have 
occasion for. When the people of Rome were little better 
than sturdy shepherds or herdsmen, all their laws were con- 
tained in ten or twelve tables ; but as luxury, politeness, 
and dominion increased, the scivil law increased in the same 
proportion ; and swelled to that amazing bulk which it now 
occupies, though successively pruned and retrenched by the 
emperors The^osius and Justinian. 

In like manner we may lastly observe, that, in petty 
status and narrow territories, much fewer laws will suffice 
than in large ones, because there are fewer objects upon 
which the laws can ciperate. The regulations of a private 
family are short and well known ; those of a prince’s ^ 
household are necessarily more various and diffuse. ' ^ 

The causes therefore .of the multiplicity of the English 
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Jttws arc, the extent of the country which they govern ; 
the commerce and refinement of its inhabitants ; but, above 
all, the liberty and property of the subject. These will 
naturally produce an infinite fiind of disputes, which must 
be terminated in a judicial way; and it is essential to a free 
people, that these determinations be published and adhered 
to ; that their property may be as certain and fixed as the 
very constitution of their state. For though in many 
other countries every thing is left in the breast of the 
judge to determine, yet with us he is only to declare and 
})ronounoe, not to make or new model, the law. Hence a 
multitude of decisions, or cas^ adjudged, will arise ; for 
seldom will it happen«that any one rule will exactly suit 
with many cases. And in ]>roportion as the decisions of 
courts of judicature are multiplied, the law will be loaded 
with decrees, that may sometimes, though rfirely, interfere 
with each other: either because succeeding judges may not 
be apprised of the prior adjudication ; or because they may 
think differently nom their predecessors; or because the 
same arguments did not occur formerly as at present : or 
in fine, because of the natural imbecility, and imperfection 
that attends all human ^proceedings. But wherever this 
happens to be the case in any material point, the legis- 
lature is ready, and from time to time, both may, and fre- 
quently does, intervene to remove the doubt ; and, uppn 
due deliberation had, determines by a declaratory statute 
how the law shall be held for the future. 

Whatever instances therefore of contradiction or un- 
certainty may have been gleaned from our records *or 
reports, must be imputed to the defects of human laws in 
general, and are not owing to any particular ill construc!||n 
of the English system. Indeed the reverse is most strictly 
true. The English law is less embarrassed with inconsistent 
resolutions and doubtful questions, than any other known 
system of the same extent and the same duration* I may 
instance the civil law : the text whereofi as collected by 
Justinian and his agents, is extremely voluminous and 4it« 
fuse; but the idle comments, obscure glosses, and 
interpretations grafted theAapon by the learned junsts ute 
literally without number. And thesd glosses, which are 
.xDpre private opinions of scholastic doctors, (and not, like 
1 dur books of reports, judicial determinations of the Oourt,) 
Vwsdl of authority sufficient to be vouched and relied on; 
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which must needs breed great distraction and confusion in 
their tribunals. The same may be said of the canon law ; 
though the text thereof is not of half the antiquity with the 
common law of England ; and though the more^ancient any 
system of laws is, the more it is liable to be perplexed with 
the multitude of judicial decrees. When, thereibre, a body 
of laws, of so high antiquity as the English, is in general 
so clear and perspicuous, it argues deep wisdom and fore- 
sight in such as laid the foundations, and great care and cir- 
cumspection in such as have built the superstructure. 

But is not, it will be asked, the multitude of law-suits, 
which we daily see an^ experience, an argument against the 
clearness ^nd certainty of the law kself ? By no means : 
for among the various disputes and controversies which are 
daily lo be mef with in the course of legal proceedings, it 
is obvious to <^serve how very few arise from obscurity in 
the rules or maxims of law. An action shall seldom be 
heard of, to determine a question of inheritance, unless the 
fact of the descent be controverted. But the dubious points 
which are usitally agitated in our courts, arise chiefly from 
the difficulty there is of ascertaining the intention!? of indi- 
viduals, in their solemn dispositidns of property ; in their 
contracts, conveyances, and testaments. It is an object 
indeed of the utmost importance in this free and com- 
mercial country, to lay as few restraints as possible upon 
the transfer of possessions from hjand to hand, or their 
various designations marked out by the prudence, conve- 
nience, necessities, or even by the caprice of their owners : 
ydt to investigate the intention of the owner is frequently 
matter of difficulty, among heaps of entangled conveyances 
chills of a various obscurity. •'The law rarely hesitates 
in declaring its own meaning ; bnt the judges are frequently 
puzzled to And out the meaning of others. Thus the 
powers, the interest, the j^vileges, dnd properties, of a 
tenant for life, and a, tenant' in tail, are clearly oistin^ished 
and pi'ecisely settled by law : but, what words in a will shall 
.jll^tiiute this or that estate, has occasionally been dis- 
l^utod for more t^ian two centuries past ; and will continue 
to be disputed as long as the caVelessness, the ignorance, or 
singularity of the tdbtators shall continue to clothe tAeiir itf- 
^ntions in dark or new-^fanglod expressions. ^ ^ 

But notwithstanding so vast an accession of legal contri?^' 
T^Tsies arising from so fertile a fond as thO ignorande and.. 
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wilfulness of individuals, these will bear no comparison in 
point of number to those which are founded upon the dis- 
honesty and disingenuity of the parties: by either their 
suggesting complaints that are false in fact, and thereupon 
bringing groundless actions ; or by their denying such facts 
as are true, in setting up unwarrantable defences. EiV 
facto oritur jus : if, therefore, the fact be perverted or 
misrepresented, the Jaw which arises from thence will 
unavoidably be unjust or partial. And, yi order to pre- 
vent this, it is necessary to set right the iact^ and establish 
the truth contended for, by appealing to some mode of pro- 
bation or trial, which the law of the country lias ordained 
for a criterion of truth and fals^ooif. 

These modes of probation or trial form in ev?ry civilized 
country the greai object of judicial decisions. Add ex- 
perience will abundantly shew, that above a hundred of our 
law-suits arise from disputed facts, for o;ae where the law is 
doubted of. About twenty days in the year are sufficient 
in Westminster- Hall, to settle, upon solemn argument, 
every demurrer or other special point of few that arises 
throughout the nation : but two months are annually s]>ent 
in deciding the truth of*fact^, before six distinct tribunals, 
in the several circuits of England : exclusive of Middlesex 
and London, which afford a supply of causes much more 
than equivalent to any two of the largest circuits. 


QUESTIONS. 

* 

What are the reasons, of the greater multiplicity of the laws, in a 
free state, than under an arbitrary government ? 

How may this be illustrated by the twelve tables of laws iu dirly 
Rome ? 

What are the causes of the multiplicity of the English laws ? 

Which is freer from inconsistent and doubtful questions— the 
English, or the Civil Law ? • 

Froip what source do the chief difficulties ^hat are agitated in 
our courts of law arise ? 

VHiat is the nature of the <\|fficulties of decision arising 
idishonesty and disingenuousness of parties^’ 

’ Explain the phrase ex facto oritur 

Which occupies most of the time of the Judges— the settlement 
^^of qiiestions of law, or of fact ? 
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THE EXAMINATION OP WITNESSES VIVA VOCE. 


The open examination of witnesses vivd voce, in the pre- 
sence of all mankind) is much more conducive to the 
clearing up of truth, than the private amd secret examination 
taken dowiT'in writing before an officer, or his clerks in the 
ecclesikstical courts, and all others that have borrowed 
their practice from the civil law ; where a witness may fre- 
quently depose that in private, which he will be ashamed 
to testify in a public and solemn tribunal. There, anjartful 
or careless scribe may make a witness speak what he never 
meant, by dressing up bis depositions in his own forms and 
language ; but he is here at liberty to correct andrexplain 
his meaning, if misunderstood, Which he can never do 
after a written deposition is once taken. Besides, the 
occasional questions of the judge, the jury, and the counsel, 
propounded to the witnesses on a sudden, will sift out the 
truth much better than a formal set of interrogatories 
previously penned and settled; and the confronting of 
adverse witnesses is also another opportunity of obtaining a 
clear discovery, which can never be had upon any other 
method of trial. Nor is the presence of the judge, during 
th|^ examination, a matter of ^mall importance: for, 
besides the respect and awe with which his presence will 
naturally inspire the witness, he is able by use and expe- 
rience to keep tbe evidence from wandering from the point 
in issue. In short, by^this method of examination, and this 
only, the persons who are to decide upon the evidence have 
an opportunity df observing the quality, age, education, 
understanding, behaviour, and inclinations of the witness, 
in which points all persons most appear alike, when their 
depositions are reduced to writing, and read to the judge,'' 
in the absence of those who made them : aud yet as muq^ 
may be frequently collected from the manner in which thd" 
evidence is delivered, as from the matter of it. These arov 
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a few of the advantages attending this, the English, way 
of giving testimony ore tenus. Which was also indeed 
familiar among the ancient Romans, as may be collected 
from Quintilian ; ,who lays down very good instructions for 
examining and cross-examining witnesses viva voce. And 
this, or somewhat like it, was continued as low as the 
time of Hadrian : but the civil law, as it is now modelled 
rejects all public examination of witnesses. 


QUESTIONS. 

State the chief advai^tagea of open vivd voce evidence over every 
other species of evidence. ^ 

Was this mode af obtaining evidence known among the Romans ? 
Does the Civil Law now admit of the op«n examination of 
witnesses ? 
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TRIAL BY JURY. 


The trial by jury ever has been, and I trust ever will be, 
looked upon as the glory of the Englisl^law. It is the most 
transcendent^privilege which any subject can enjoy or wish 
for, that he cannot be affected either in hjs property, his 
liberty, or his person, but by the unanimous consent of 
twelve of his neighbours and equals. A constitution that 
I may venture to affirm, has, under Providence, secured the 
just liberties of this nation for a long succession of ages. 
And, therefore, «a celebrated French writer, who concludes, 
that because Rome, Sparta, and Carthage have logit their 
liberties, therefore those in England in time must perish, 
should have recollected that Home, Sparta, and Carthage, 
at the time when their liberties were lost, were strangers 
to the trial by jury. 

GVeat as this eulogium may seem, it is no more than this 
admirable constitution, when traced to its principles, will 
be found in sober reason to deserve. The impartial admin- 
istration of justice, which secures both our persons and onr 
properties, is the great end of civil society. But if that 
be entirely intrusted to the magistracy, a select body of 
men, and those generally selected by the prince or such as 
enjoy the highest offices in the state, their decisions, in 
spite of their own natural integrity, will have frequently an 
involuntary bias towards those of their own rank and dig- 
nity ; it is not to be expected from human nature, that the 
few should be always attentive to the interests and good of 
^tlinany. On the other hand, if the power of judicature 
we placed at random in the hapds of the multitude, their 
decisions would be wild and capricious, and a new rule of < 
IN^tion would be every day established in our courts. It is 
Ifisely therefore ordered, that the principles and axioms 
jwW| which are general propositions, flowing from abstracted ^ / 
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reason, and not accommodated to times or to men, should 
be deposited in the breasts of the judges, to be occasionally 
applied to such facts as come properly ascertained before 
them. For here partiality can have little scope : the law 
is well known, and is the same for all ranks and degrees : it 
follows as a regular conclusion from the premises of fact 
pre-established. But in settling and adjusting a question 
of fact, when intrusted to any single magistrate, partiality 
.and injustice have an ample field to nange in ; either 
by boldly asserting that* to be proved which is not so, or 
by more artfully suppressing some circumstances, stretching 
and warping others, and ^stinguishing away the re- 
mainder. Here, thfirefore, a competent number of sensible 
and ufiright jurymen, chosen by lot from am?ng those of 
the middle rank, will be found the best investigators of 
truth, and the surest guardians of publm justice. For 
the most powerful individual in the state will he cautious 
of committing any flagrant invasion of another’s right, 
when he knows that the fact of his oppression must be ex- 
amined and decided by twelve indifferent mim, not appointed 
till the hour of trial; and that, when once the fact is 
ascertained, the law ^ust of course redress it. This, 
therefore, preserves in the hands of the people that share 
which they ought to have in the administration of public 
justice, and prevents the encroachments of the more power- 
ful and wealthy citizens. Every new tribunal, erected for 
the decision of facts, without the intervention of a jury, 
whether composed of justices of the peace, commissioners 
of the revenue, judges of a court of conscience, of any 
other standing magistrates, is a step towards establishing 
aristocracy, the most cqipressivc of absolute governments. 
The feudal system, which, for the sake of military subor- 
dination, pursued an aristocratical plan in all its arrange- 
ments of property, had been intolerable in times of peace, 
had it not been wisely counterpois^jd by that privilege, so 
universally diffused through every part of it, the trial by 
the feudal peers. And in every countr^ on the continent, 
as the trial by the peers has been gradually disused, eo the 
nobles have increased in* power, till the state has he^ tlom 
* to pieces by rival factions, and oligafehy in effect has been 
established, though under the shadow of regal government, 
unless where the miserable commons have taken shelter 
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under absolute monarchy, as the lighter evil of the two* 
And, particularly, it is a circumstance well worthy an 
Englishman's observation, that in Sweden the trial by jury, 
tbttt bulwark of northern liberty, which continued in its 
full vigour so lately as the middle of the last century, is 
now fallen into disuse : and that there, though the regal 
power is in no country so closely limited, yet the liberties 
of the commons are extinguished, and the government is 
degenerated int(\a mere aristocracy. It is, therefore, upon, 
the whole, a duty which every man owes to his country, his 
friends, his posterity, and himself, to maintain to the 
utmost of his power this valuable institution in all its 
rights; to restore it to its ancieni dignity, if at all 
impaired by^e different value of property, or otherwise 
deviated from its first institution ; to amend it, wherever it 
is defective : and, above all, to guard with the most jealous 
circumspection against the introduction of new and arbi- 
trary methods of trial, which, under a variety of plausible 
pretences, may in time imperceptibly undermine this best 
preservative of English liberty* 


QUESTIONS. 

On what grounds does filackstone differ from Montesquieu, who 
concludes that because Rome, Sparta, and Carthage, have lost their 
liberties, therefore those of England in time must perish? 

What would be the evils attending thd intrusting the adminis- 
tration of justice entirely to the magistracy ? or to the people at 
large ? 

Explain the principles on which the adjustment of matters of law 
is left to the Judges, and of fact to the Jury P 

What was it that prevented the feudal system from being intoler- 
able in times of peace ? 

What has been the effect, in the countries upon the Continent, of 
the gradual disuse of trial hy the Peert ? 

How was Sweden s^ted, in this respect ? 

What are the obligations under which every Englishman lies with 
reference to trial by Jury? 
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CRIMES AND MISDEMEANORS. 


The knowledge of tlfat branch of jurisprudence, which 
teaches the nature, extent, and degrees of every crime, and 
adjusts to it its adeauate and^eceesary penalty, is of the 
utmost importance ro every individual in th^tate. For, 
as a vtfry great master * of the crown law has obsef v^d upon 
a similar occasiofl, no rank or elevation in life, no upright- 
ness of heart, no prudence or circumspecfion of conduct, 
should tempt a man to conclude, that he may not at some 
lime or other be deeply interested in these researches. 
The infirmities of the best among us, the vices, and ungo- 
vernable passions of others, the instabilitjf of all human 
affairs,* and the numberless unforeseen events, which the 
compass of a day may bring forth, will teach us, upon a 
moment’s reflection, that to know with precision what the 
laws of our country have forbidden, and the deplorable con- 
sequences to which a wilful disobedience may expose us, 
is a matter of universal concern. 

A crime, or misdemeanor, is an act committed, or omit- 
ted, in violation of a public law, either forbidding or com- 
manding it. This general definition comprehend s*both 
crimes and misdemeanors ; which, properly speaking, are 
mere synonymous terfhs : though, in common usage, the 
word crimes” is made to denote such offences as are of a 
deeper and mure atrocious dye ; while smaller faults, and 
omissions of less consequence, are comprised under the 
gentler name of ** misdemeanors*" only. 

The distinction of public wrongs fronj private, of crimes 
and misdemeanors from civil injuries, seems principally to 
consist in this : that private wrongs, or civil injuries, are 
an infringement or privatfon of the^civil rights which be» 
long to individuals, considered merely as individuals : public 
tVrongs, or crimes and misdemeanors, are a breach and 
violation of the public rights and duties, due to the whole 

i. - 


* Sir Michael Foster. 
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community, considered as a community, in its social ag- 
gregate capacity. As, if I detain a field from another man, 
to which the law has gi^en him a right, this is a civil 
injury, and not a crime ; for here on]y the jight of an 
individual is concerned, and it is immaterial to the public, 
which of us is in possession of the land : but treason, mur- 
der, and robbery are properly ranked among crimes ; since, 
besides the injufy done to individuals, they strike at the 
very being of society, which cannot possibly subsist, where 
actions of this sort are suffered torcscape with impunity. 

In all cases the crime includes an injury : every public 
offence is also a private wrong, and somewhat more; it 
affects the individual, ahd itMikewise affects the community. 
Thus trea8(9ki in imagining the king’s death involv|;>s in it 
conspiiucy against an individual, which also a civil .in- 
jury; but as ijiiis species of treason in its consequences 
principally tends to the dissolution of government, and the 
destruction thereby of the order and peace of society, this 
denominates it a crime of the highest magnitude. Mur-* 
der is an injury to the life of an individual ; but the law of 
society considers principally the loss which the st^te sus- 
tains by being deprived of a member, and the pernicious 
example thereby set for others to do the like, llobbery 
may be considered in the same view : it is an injury to 
private property ; but were that all, a civil satisfaction in 
danmges might atone for it: the public mischief is the 
thing for the prevention of which our laws have made it u 
capital offence. In these gross and atrocious injuries the 
privs^te wrong is swallowed up in the public : we seldom 
bear any mention made of satisfaction to the individual ; 
the satisfaction to the community being so very great. 
And indeed, as the public crime is not otherwise avenged 
than by forfeiture of life and property, it is impossible af- 
terwards to make any reparation for the private wrong; 
which can only be had from the body or goods of the ag- 
gressor. But there ire crimes of an inferior nature, in 
which the public punishment is not so severe but it affords 
r^m for a private compensation also : and herein the dis- 
tinction of crimes from civil injpiies is very apparent. For 
Instance ; in the case of battery, or beating another, the ‘ 
aggressor may be indicted for this at the suit of the king, 
for disturbing the public peace, and be punished criminally 
I by fine and imprisonment : and the party beaten may also^ 
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Tiave his private remedy by action of trespass for the injury* 
which he in particular sustains, and recover a civil satis- 
faction in damag^es. So also, in case of a public nuisance, 
as digging a ditch across a highway, this is punishable by 
indictment, as a common offence to the whole kingdom 
and all his majesty's subjects : but if any individual sus- 
tains any special damage thereby, as laming his horse, 
breaking his carriage, or the like, the offender may be 
compelled to make ample satisfaction, as w^ll for the pri- 
vate injury, as for the public wrong. 

Upon the whole we may observe, that in taking cogni- 
zance of all wrongs, or unlawful acts, the law has a double 
view: viz. not only t« redress flie party injured, by either 
restoring to him his right, if possible; or by giving him 
an equivalent, bu4 also to secure to the public the benefit 
of society, by preventing or punishing evyy breach and 
violation of those laws, which the sovereign power has 
thonglit proper to establish for the government and traa* 
quillity of the whole. 


QUESTIONS. 

Why is it of such great importance for every one to be acqnaiated 
with the criininal law ? 

Is there any distinction between crimes and misdemeanors ? * 

Wliat is the distinction between crimes and misdemeanors, aad 
civil injnries ? 

Why is treason a crime of the highest magnitude ? * 

What kind of remedy does the law allow for a battery— and how 
docs tills illustrate the distinction between crimes and civil injuries ? 

State the case of a ditch dug across a highway, occasioning an 
injury to an individual f 





CERTAIN EXCUSES FOR THE COMMISSION OF A 
CRIME, RECOGNIZED BY THE LAW OF ENGLAND. 


All the several pleas and excuses, which protect the 
committer of a forbidden act from therpunishment which is 
otherwise ^ncxed thereto, may be reduced to thisi single 
consid^ation, the want or defect of will. •An involuntary 
act, as it has ^lo claim to merit, so neither can it induce 
any guilt: the concurrence of the will, when it has its 
choice either to do or to avoid the fact in question, being 
the only thing that renders human actions either praise- 
worthy or culpable. Indeed, to make a complete crime 
cognizable by human laws, there must be both a will and 
an act. For though, in foro consdenti^B^ a fixed design or 
will to do an unlawful act, is almost as heinous as the 
commission of it, yet, as no temporal tribunal can search 
the heart, or fathom the intentions of the mind, otherwise 
thafi as they are demonstrated by outward actions, it 
therefore- cannot punish for what it cannot know. For 
which reason in all temporal jurisdictions an overt act, or 
some open evidence of an intended crime, is necessary, in 
order to demonstrate the depravity of the will, before the 
man is liable to punishment. And, as a vitious will with- 
out a vitious act is no civil crime, so, on the other hand, 
an unwarrantable act without a vitious will is ho crime at 
all. So that to constitute a crime against human laws, 
there must be, first, a vitious will ; and secondly, an un- 
lawful act consequent upon Such vitious will. 

Now there are^ three cases, in which the will does not 
join with the act: 1. Where there is a defect of under- 
standing. For where there is nc^ discernment, there is no 
choice ; and where there is no choice, there can be no act 
of the will, which is nothing else than a determination of 
one’s choice to do, or to abstain from, a particular action : 
he, therefore, that has no understanding, can have no will, 
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to guide his conduct. 2, Where there is understanding • 
and will sufficient, residing in the party, but not called 
forth and exerted at the time of the action done ; which is 
the c€Lse of all offences committed by chance or ignorance* 
Here the wifi sits ifeuter ; and neither concurs with the 
act, nor disagrees to it. 3. Where the action is constrained 
by some outward force and violence. Here the will coun^ 
teracts the deed ; and is so far from concurring with, that 
it loaths and disagrees to, what the man is obliged to 
pdtform. It will be the business of the present chapter 
briefly to consider all the ‘several species of defect in will, 
as they fall under some one or other of these general 
heads : as infancy, idmcy, lunacy, and intoxication, which 
fall under the first class ; misfortune, and ignor^ce, which 
may be Veferred to the second ; and compulsion or neces- 
sity, which may pfoperly rank in the third. 

1. First, we will consider the case of iffancy, or non- 
age; which is a defect of the understanding. Infants, 
under the age of discretion, ought not to be punished by 
any criminal prosecution whatever. 

The law of England does in some case^ privilege an 
infant, ilnder the age of twenty-one, as to common mis- 
demeanors, so as to escape line, imprisonment, and the 
like : and particularly in cases of omission, as not repairing 
a bridge or a highway, and other similar offences : for, not 
having the command of his fortune till twenty-one, he 
Wyants the capacity to do those things which the law 
requires. But where there is any notorious breach of the 
])eace, a riot, battery, or the like, (which infants, when 
full grown, are at least as liable us others to commit, ^ for 
these an infant, above the age of fourteen, is equally liable^ 
to suffer, as a person of fhe full age of twenty-one. 

With regard to capital crimes, the law is still more mi- 
nute and circumspect ; distinguishing with greater nicety 
the several degrees of age and discretion. By the ancient 
Saxon law, the age of twelve years was established for the 
age of possible discretion, when first tjie understanding 
might open ; and from thence till the offender was four- 
teen, he might or might mqt be guilty of a crime, according 
^to bis .natural capacity or Incapacity. This was the dti- 
bious stage of discretic^n : but under twelve it was held 
that he could not be guilty in will, neither after fourteen 
^ould he be supposed innocent, of any capital crimte whicl^ 
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he in fact committed. But by the law as it now stands 
and has stood at least ever since the time of Edward tlx 
third, the capacity of doing* ill, or contracting guilt, is nol 
80 much measured by years and days, as by the strength o 
the delinquent ’s understanding and judgment.'" For one laf 
of eleven years old may have as much cunning as anothei 
of fourteen ; and in these cases our maxim is, that 
supplet mtatemr Under seven years of age indeed an 
infant cannot be guilty of felony ; for then a felonious dis- 
cretion is almost an impossibility in nature : but at eigitl 
years old be may be guilty of ielony. Also, under four- 
teen, though an Infant shall he primd facie adjudged to he 
doll incapax ; yet if* it app€*ar to th^ court and jury, that 
be was capax, and could discern between good and 
evil, may be convicted, and suffer death. Thus a girl 
of thirteen has been burnt for killing her mistress : and one 
boy of ten, anti^another of nine years old, who had killed 
their companions, have been sentenced to death, and he oJ 
ten years actually hanged : because it apj)eared upon theii 
trials, that the one hid himself, and the other hid the body 
he had killed", which hiding manifested a consciousness oi 
guilt, and a discretion to discern ^ between good and evil. 
And there was an instance in the last century, where a hoy 
of eight years old was tried at Abingdon for firing two 
barns ; and, it appearing that he had malice, revenge, and 
cuijning, he was found guilty, condemned, and hanged 
accordingly. Thus also, in very modern rimes, a hoy of 
ten years old was convicted on his own confession of mur- 
dering his bedfellow, there appearing in his whole beha- 
vioiir plain tokens of a mischievous discretion ; and, as the 
sparing this boy merely on account of his tender years 
might be of dangerous consequence to the public, by pro- 
pagating a notion that children might commit such atro- 
cious crimes with impunity, it was unanimously agreed by 
all the judges that he was a proper subject of capital pu- 
nishment. But, in ^11 such cases, the evidence of that 
malice which is supply age, ought to be strong and clear 
beyond all doubt and contradiction* 

The second case of a deficiency in will, which excuses 
firom the guilt of arises also from a defective or viti- 

ated understanding, viz. in an idiot or lunatic. For the 
Tide of law as to the latter, which may easily be adapted 
^ the former, is, that ‘‘ furioxus furore solum puniturJ* 
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J[n criminal cases, therefore, idiots and lunatics are not* 
chargeable for their own acts^ if committed when under 
these incapacities : no, not even for treason itself. Also, 
if a man in his sound memory commits a capital offence, 
and liefore firraignifient for it he becomes mad, he ought 
not to be arraigned for it ; because he is not able to plead 
to it with that advice and caution that he ought. And if, 
after he has pleaded, the prisoner becomes mad, be shall 
not be tried; for how can he make his defence? If, after 
Im be tried and found guilty, be loses his senses before 
judgment, judgment shairnot be pronounced: and if, after 
judgment, be becomes of nonsane memory, execution shall 
be stayed; for peradventure, ^ays.the humanity of the 
English law, had the* prisoner been of sound ipemory, he 
might have alleged something in stay of judgment or exe- 
cution. Indeed, In the bloody reign of Henry the eighth, 
a statuti! was made, which enacted, that if» & person, being 
compos mentis, should commit high treason, and after fall 
into madness, he might be tried in his absence, and should 
suffer death, as if he were of perfect memory* But this 
savage and inhuman law was repealed by th^ statute 1 & 2 
Ph. & M. c. 10. Eor, as is observed by sir Edward Coke, 
the execution of un offender is for example nt ptxna ad 
paucos, metus ad omnes perveniat : but so it is not when a 
madman is executed; but should be a miserable spectacle, 
both against law and of extreme inhumanity and cruelty, 
and can be no example to others.*’ But if there be any 
doubt whether the party be compos or not, this shall he 
tried by a jury. And if he be so found, a total idiocy, or 
absolute insanity, excuses from the guilt, and of effurse 
from the punishment, of any criminal action committed 
under such deprivation bf the senses : but, if a lunatic hath 
lucid intervals of understanding, he shall answer for what 
he does in those intervals, as if he bad no deficiency. Yet, 
in the case of absolute madmen, as they are not answerable 
for their actions, they should not be*permitted the liberty 

' of acting, unless under proper control ; and, in particular, 
they ought not to be suffered to go loose, to the terror of 
the king's subjects *. 

^ Thirdly; as to artificial Voluntarily contracted madness, 
by drunkenness or intoxication, which, depriving men of 
their reason, puts them in a temporary phrenzy; our law 

* And iliercforo by seveial Btatutes their apprehension and confinemem 

^ are provided for. 
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, looks upon \his as an aggravation of the offence, /ather 
than as an excuse for any criminal misbehaviour. A 
drunkard, says sir Edward Coke, who is voluntarius dcemon, 
hath no privilege thereby; but what hurt or ill soever he 
doth, his drunkenness doth aggravate ilf: nam Imne crirnen 
ehrietaSi et incendit^ ei detegit. It hath been observed, 
that the real use of strong liquors, and the abuse of them 
by drinking to excess, depend much upon the temperature 
of the climate in which we live. The same indulgence 
which may be necessary to make the blood move in Norway, 
would make an Italian mad. A German therefore, says 
the president Montesquieu^ drinks through custom, founded 
upon constitutional ne/;essij;y; a Spaniard drinks through 
choice, orient of the mere wantonless of luxury; and 
drunkennes?, be adds, ought to be more severely pfinisbed 
where ^t makes men mischievous and mab, as in Spain and 
Italy, than where it only renders them stupid and heavy, 
as in Germany and more northern countries. And accord- 
ingly, in the warm climate of Greece, a law of Pittacus 
enacted, that he who committed a crime when drunk, 
should receive* a double punishment one for the crime 
itself, and the other for the ehriet^ which prompted him 
to commit it. The Roman law indeed made great allow- 
ances for this vice: vinum delapsia capifaUs ptxna 

remittitur r But the law of England, considering how 
easy it is to counterfeit this excuse, and how weak an 
excuse it is, though real, will not suffer any man thus to 
privilege one crime bp another, 

A fourth deficiency of will, is where a man commits an 
unlav.ful act hy misfortune or chance, and not by design. 
Here the will observes a total neutrality, and does not 
co-operate with the deed, which therefore wants one main 
ingredient of a crime. Of this, when it affects the life of 
another, we shall find more occasion to speak hereafter ; at 
present only observing, that if any accidental mischief 
happens to follow fronts the performance of a lawful act, the 
party stands excused from all guilt ; but if a man be doing 
any thing unlawfiA, and a consequence ensues which he 
di(j|Aot foresee or intend, as the death of a man or the like, 
liis^nt of foresight shall he no excuse: for, being guilty 
of one offence in doiifg antecedently what is in itself un- 
lawful, he is criminally guilty of whatever consequence 
pnay follow the first misbehaviour. 

Eifthly; ignorance, or mistake, is another defect of will ;• 
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^hen a man, intending to do a lawful act, does that which ’ 
is unlawful. For here the deed and the will acting «epa- 
I. rately, there is not that conjuYiction between them, which 
is necessary to fornix a criminal act. But this must he an 
ignorance or mistake of fact, and not an error in point of 
law. As, if a man, intending to kill a thief or housebreaker 
in his own house, by mistake kills one of his own family, 
this is no criminal action : but if a man thinks he has a 
rjglit to kill a person excommunicated or outltiwed wher- 
ever he meets him, and d#es so, this is wilful murder. For 
a mistake in point of law, which every person of discretion 
not only may, but is hound and presumed to know, is in 
criminal cases no sorh of defence. jgnortt7iti<i juris, quod 
quisqup, tenetur sche, 7\emvncm c,vcusaty is Vtft well the 
maxim of our ow»j law, as it was of the Uoman *. * 

A sixth species of defect of wull is that a^i^ing from copi* 
pukion and inevitaVde necessity. These are a constraint 
upon the will, whereby a man is urged to do that which his 
judgment disapproves ; and which, it is to be presumed, his 
will, if left to itself, would reject. As publishments are 
therefore only inflicted for the abuse of that free will 
which God has given to*man, it is highly jnst and equitable 
that a man should he excused for those acts which are done 
through unavoidable force and compulsion. 

Of this nature, in the first place, is thn ohUgatlou of 
4'iml subjection, whereby the inferior is constrained hy^the 
superior to act contrary to what his own reason and incli- 
nation would suggest; as when a legislator establishes 
iniquity by a Jaw, and commands the subject to do au act 
contrary to religi<m or sound morality. How far this 
excuse will be admitted foro consvientice, or whether the 
inferior in this case is not bound to obey the divine, rather 
than tiie human law, it is not my business to decide; 
though the question, I believe, among the casuists, will 
hardly be^ir a doubt. But, however that may be, obedience 
-to the laws in being is undouhtedfy a sufficient exten- 
uation of civil guilt before the civil tribunal. The sheriff 
who burnt I^timer and Ridley, in the bigoted days of 

4 * There is one Cta^c in which j^orance of Jhe law is an excuse ; it is 

where the act cunimitied has been rendered {>enal by a statute enacted so 
short a time before the commission of the act in question, that it was im. 
possible for the person accused to have known of it. So resolved ffy the 
' Judges in Hex v. Btiilegy R. /?. 1, 

« 
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‘queen Mary, was not liable to punishment from Elizabeth,' 
for executing* $o horrid an office; being justified by the 
commands of that magistracy*, which endeavoured to restore 
superstition under the holy auspices of,; its rneii^ciless sister, 
persecution. 

As to persons in private relations; the principal case 
where constraint of a superior is allowed as an excuse for 
criminal misconduct, is with regard to the matrimonial 
subjection of the wife to her husband ; for neither a SQp 
nor a servant are excused for tbe» commission of any crime, 
whether capital or otherwise, by the command or coercion 
of the parent or master ; though in some cases the command 
or authority of the hhsbaitd, either expressed or implied, 
will privilege the wife from punishment, even fori capital 
offences. And therefore if a woman commit theft, burglary, 
or^ other civil ,,(j(fences against the laws of society, by the 
coercion of her husband, or even in his company, (which 
the law construes a coercion,) she is not guilty of any crime ; 
being considered as acting by compulsion, and not of her 
own will. WJbich doctrine is at least a thousand years old 
in this kingdom, being to be found among the biw^ of king 
Ina, the West Saxon. And it appears that, among the 
northern nations on the continent, this privilege extended 
to any woman transgressing in concert with a man, and to any 
servant that committed a joint offence with a freeman ; the 
male or freeman only was punished, the female or slave 
dismissed ; “ proculduhio quod alterum libertasy nUerum 
nexessitas impeller et'' But (besides that in our law, which 
is stranger to slavery, no impunity is given to servants, 
who are as much free agents as their masters) even with 
regard to wives, this rule admits cd' an exception in crimes 
that are mala in se, and prohibited by the law of nature, as 
murder and the like : not only because these are of a deeper 
dye, but also, since in a state of nature no one is in subjec- 
tion to another, it would be unreasonable to screen an 
offender from the punishment due to natural crimes, by the* 
refinements and subordinations of civil society. In treason 
also, (the highest crime which a member of society can, as 
such, be guilty of,) no plea o(*marriage shall excuse the 
wife: no presumption of the husband's coercion shall exte-” 
uuate her guilt: as well because of the odiousness and 
dangerous consequences of the crime itself, as because the 
husband, having broken through the most sacred tie gf 
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social community by rebellion ag-ainst the state, has no 
right to that obedience from a wife, which he himself as a 
Miubject has forgotten to pay. And in all cases ^ where the 
wife offends alone, without the company or coercion of her 
husi)and, she is responsilde for heroilence, as much as any 
feme-sole. 

Another species of compulsion or necessity is what our 
law calls duress per minas ; or threats and menaces, which 
induce a fear of death, or other bodily harm, and which 
take away for that reason tbe guilt of many crimes and mis- 
demesnors ; at least before the human tribunal. But then 
that fear, which compels a man to do an unwarrantable 
action, ought to he Just and ifell-^ounded, such “ qui 
cadere possit in viruni constantem non iimidmm et me- 
liculosum,** ns Brs^ton expresses it in the ^^ords of the 
civil law. Therefore, in time of war or r^]jellion, a man 
may be justified in doing many treasonable acts by compul- 
sion of the enemy or rebels, which would admit of no 
excuse in the time of peace. This however seems, only, 
or at least, principally, to hold as to positive (grimes, so cre- 
ated by ^he laws of society ; and which therefore society 
may excuse ; but not as <0 natural offences so declared by 
the law of God, wherein human magistrates are only the 
executioners of divine punishment. And therefore though 
a man be violently asvsaulted, and hath no other possible 
means of escaping death, but by killing an innocent person ; 
this fear and force shall not acquit him of murder; for he 
ought rather to die himself, than escape by the murder of 
an innocent. But in such a case he is permitted to J^ill 
the assailant ; for there the law of nature, and self-defence, 
its primary canon, have njade him his own protector. 

There is a third species of necessity, which may be dis- 
tinguished from the actual compulsion of external force or 
fear; being the result of reason and reflection, which act 
upon and constrain a man’s will, and .oblige him to do an 
action, which without such obligation would be criminal. 
And that is when a man has his choice of two evils set 
before him, and, being under a necessity of choosing one, 
he chooses the less pernicibps of the two. Here the will 
cannot be said freely to exert itself, being rather passive 
than active ; or, if active, it is rather in rejecting the greater 
eril than in choosing the less. Of this sort is that neces- 
where a man by the commandment of the law is bound 
q2 
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to arrest anotlier for any capital offence, or disperse a riot, 
and resistance is made to his authority : it is here justifiable 
and oven necessary to beat, to wound, or perhaps to kill 
the offenders, rather than permit the iij,urderer^to escape, or 
the riot to continue. For the preservation of-the peace of 
the king^doin, and the apprehending of notorious malefactors, 
are of the utmost consequence to the public ; and there- 
fore excuse the felony, which the killing would otherwise 
amount to. 

There is yef another case of^necessity, which has occa- 
sioned great speculation among the writers upon general 
law' ; viz. whether a man in extreme w-ant of food or cloth- 
ing may justify stealiiig eitlier, to reKeve his present neces- 
sities ? And this both Grotius and Puffendorf, toget^her with 
raany-other of the foreign jurists hold,in the affirmative ; 
maintaining py many ingenious, humane, and plausible 
reasons, that in such cases the community of goods by a 
kind of tacit confession of society is revived. And some 
even of our own lawyers have held the same, though it 
seems to be ^an nn warrant eddoctrine, borrowed from the 
notions of some civilians: at least it is now antiquated, the 
law of Kngland admitting no such excuse at present. And 
this its doctrine is agreeable not only to the sentiments of 
many of the wisest ancients, particularly Cicero, who holds 
that “ cuif/vp mcommodum feren({um e.s#, potius quum 
commodis detrahenduin hut also the Jewdsh 
law, as certified by king Solomon himself : “ if a thief steal 
to satisfy his soul when he is hungry, he shall restore seven- 
fold, and shall give all the substance of his house which 
was the ordinary punishment tor theft in that kingdom. 
And this is founded upon the highest reason ; for men's pro- 
perties would he under a strange insecurity, if liable to be 
invaded according to the wants of others, of which wants 
no man can possibly be an adequate judge but the party 
himself who 2)leads t,hem. In this country especially, there 
would be a peculiar impropriety in admittiftg so dubious an 
excuse : for by cur Jaws such sufficient provision is made 
for the poor by the powx*r of the civil magistrate, that it is 
impossible that the most needy stranger should ever be re- 
duced to the necessit^y of thieving to support nature. Thi'^ 
case of a stranger is, by the way, the strongest instance 
put by baron Puffendorf, and whereon he builds his princi- 

Ai’cluloaron Pah-j’, in ]m Moral Philobophy, (bk. iJ. ch, xi.'ad 
lays down a siuiilsir dortrinc. 
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pal arguments : which, however they may hold upon the ' 
continent, where the parsimonious industry of the natives 
A)rders every one to work or starve, yet must lose all their 
weight and efficacy ip England, where charity is reduced to 
a system, aiA interwoven in our very constitution. There- 
fore our laws ought hy no means to be taxed with being 
unmerciful for denying this privilege to the necessitous ; 
especially when we consider, that the king, on the represen- 
tation of his ministers of justice, hath a power to soften 
the law, and to extend m^rcy in cases of peculiar hardship. 
An advantage which is wanting in many states, particularly 
those which are deniocratical, and these have in its stead 
introduced and adoptad, in the b§dy of the law itself, a mul- 
titude of circumstances tending to alleviate its rigour. But 
the founders of oiy* constitution thought it better to vest in 
the crown the powder of pardoning particular ^bjccts of com- 
passion, than to countenance and establish theft by one 
general undistinguishing law. 

To these several cases, in which the incapacity of com- 
mitting crimes arises from a deficiency of th^ will, we may 
add one more, which the law supposes an incapacity of 
doing wrong, from the excellence and perfection of the per- 
son ; which extend as well to the will as to the other quali- 
ties of his mind. 1 mean the case of the king; who, by 
virtue of his royal prerogative, is not under the coercive 
power of the law ; which will not suppose him capablf» of 
committing a folly, much less a crime. We are therefore, 
out of reverence and decency, to forbear any idle inquiries, 
of what W'ould have been the consequence if the king wqj^e to 
act thus and thus : since the law' deems so highly of his 
wisdom and virtue, as npt even to presume it possible for 
him to do any thing inconsistent with his station and dig- 
nity ; and therefore has made no provision to remedy such 
a grievance. 


QUESTIONS. ^ 

To what single consideration may all these ** excuses be reduced ? 
What is essential to make a Symplete erzniff, cognizable by human 
•laws ? • 

Why is some overt act necessary, before a man is liable to punish- 
ment in any temporal jurisdiction ? 

, What are the three cases in which the will does not join with the 
act ? 
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Are there ahy acts for which an ‘ infant * is liable between the agcc 
of fourteen and twenty-one ? 

What was the ancient Saxon law, and what is the present law, as,, 
to ascertaining the capacity of an infant to commit a crime ? 

Enumerate the offences and their circumstances, forWhich children 
of eight, nine, ten, and thirteen years of age, have been sentenced to 
death, and suffered it. 

When is an idiot or lunatic held responsible for bis criminal acts ? 
What is the effect of a prisoner charged capitally becoming mad, 
before arraignmefit ? After having pleaded ? After having been found 
guilty, and before judgment is pronounced ? After judgment has been 
pronounced ? 

In what light does the«law nsgard drunlgenness, with reference to 
an offence c(>|pmitted by a party under its influence ? ^ 

Whqt consequence docs the law attach to ^an unlawful act com- 
mitted by misfortune, or chance ? 

What is the cGnsequeucc of an unlawful act committed under 
ignorance or by mistake ? 

W hat is the difference between an unlawful act committed under 
a mistake of fact, and one committed under a mistake of law ? 

From what arises the last species of defect of will (‘numerated by 
the Commentator ? , 

"What principle is illustrated by the case cited of the Sheriff, who, 
under the orders of Queen Mary, burnt Latimer and KnUey ? 

Is the coercion of a father, or a master, an excuse for the cummis- 
sioi« of a crime by a son, or a servant ? 

W’^hen is a wife protected, and wrhen is she not, from punishment 
for an offence committed in the presence, or under the compulsion 
of h^r husband ? 

How does the law regard crimes and misdemeanors committed 
under the influence of threats and menaces ? 

If a man being violently assaulted, have no possible means of 
saving his life, but by killing on innocent person, would such an act 
be murder ? 

On what principle is an Officer of Justice excused for wounding, or 
even killing, those who would prevent him from ari'esting a murderer, 
or other criminal on* offender ? 

Is a man in urgent want of food or clothing, justified, according to 
the English law, in stealing either > 

What was the opinior of Grotius and Pnffendorf on this question ?- 
of Cicero ? of King Solomon ? 

What does the law of England say upon this point ? 

Can the King commit an offence against law ? 

On what principle is this founded ? 
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Treason (proditio) in* its very name, which is borrowed 
from the French, imports a betraying, treachery, or breach 
of faith. It happen8,^therefore,« only between allies, saith 
the Mirror: for treason is indeed a general appellation, 
made use of by the law, to denote not only offences against 
the king and government, but also that accumulation of 
guilt which arises whenever a superior rept^s a coniideiice 
in a subject or inferior, between whom and himself there 
subsists a natural, a civil, or even a spiritual relation; and 
the inferior so abuses that confidence, so forgets the obli- 
gations of duty, subjection, and allegiance* as to destroy 
the life*of any such sup^erior or lord. This is looked upon 
as proceeding from the same principle of treachery in pri- 
vate life, as would have urged him who harbours it to have 
conspired in public against his liege lord and sovereign : 
and therefore for a wife to kill her lord or Htisband, a^ser- 
vant his lord or master, and an ecclesiastic his lord or ordi- 
nary ; these, being breaches of the lower allegiance, of 
private and domestic faith, were formerly denominated 
petit treasons. But when disloyalty so rears its crest, “^as to 
attack even majesty itself, it is called by way of eminent 
distinction high treason* alia proditio ; being equivalent to 
the crimen Icesce majestatis of the Homans, as Glanvil 
denominates it also in our English law. 

As this is the highest civil crime, which, considered as a 
member of the community, any man*can possibly commit, 
it ought, therefore, to be the most precisely ascertained. 
For if the crime of high treason be indeterminate, this 
alone, says the president l^Iontesquieu, is sufficient to make 
any government degeneratfi into arbitrary power. And yet, 
by the ancient common law, there was a great latitude left 
in the breast of the judges, to determine what was treason, 
or not so : whereby the creatures of tyrannical princes had 
opportunity to create abundance of constructive treasons ; 
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HiyH trCasox: 

.that hy to aaiso, hy forced and arbitrary construction^ 
offences into the crime and punishment of treason, wbicl 
never were suspected to be such. Thus the accroaching 
or attempting* to exercise, royal power (a very uncertair 
charge) was in the 21 Edw. III. held *co be treason in i 
knight of Hertfordshire, who forcibly assaulted and detainee 
one of the king's subjects till he had paid him 90A : i 
crime it must be owned, well deserving of punishment 
but which seems to he of a complexion very different froir 
that of treason* Killing the king's father, or brother, 
ewen his messenger, has also falleh under the same denomi- 
nation. The latter of vidiich is almost as tyrannical f 
doctrine as that of ttie iqjj|,perial constitution of Arcadiuj 
and Honorius, which determines that any attempts oi 
designs against the ministers of the prince shall bo tVeason. 
But, however, to prevent the inconvenieifces which began 
to arise in Kr.gland from this multitmle of constructive 
treasons, the statute Edw'. HI. c. 2. was made: which 
defines what offences only for the future should he held tc, 
be treason: in like manner as the lex Julia majestatu 
among the Hot.jiuis, proraulged by Augustus Ca*sar, com- 
prehended all the ancient laws, that had before hec-ii enacted 
to punish transgressors against the state. 

The punishment of high treason in general was anciently 
solemn and terrible. 1. That the offender he draw'ii to the 
gallows, and not l)e carried or walk : though usually (by con- 
nivance, at length ripened by humanity into law) a sledge 
or hurille is allowed, to preserve the offender from the 
extreme torture of being dragged on the ground or pave- 
mentr. 2. That he be hanged by the neck, and then cut 
down alive. 3. That his entrails be taken out, and 
burned, while he is yet alive. 4. I'hat his head be cut off. 
5. That his body be divided into four parts. 6. That his 
head and quarters he at the king’s disposal.* 

*Tliis barhjiroiis and fi^i^htful mode of piiiiishiuont haa been sinct 
altered by tbc statute Cloo. 3, c. 146', which enacts, that persons con- 
victed or adjiidffC'd iruilty of ljij»h treason, shall be drawn upon a hurdle 
to th(» place of execiiUoii, and be there hanged by the neck until they 
are dead and that afterwards, the head shall severed from the 
body, and the body be divided into fquV quarters, to be disposed of as 
the king shall think fit. ,But the second section of the statute pro- 
vides. that after sentence, the king may, by warrant under the sign 
manual, direct tliat the (ifleuder shall not be drawn to the phice of execu- 
tion, but be tukcu thitlicr as may be directed ; and that he may not be 
hanged liut he bchetuled ; and in such ease, the method of disposing of the 
body is left to the discretion of tho king. 
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\In treasons of every kind the punishment tif women was. 
ai^ently the same, and different from that of men. For, 
as the decency due to the sex forbids the exposing and 
publicly mangling their bodies, their sentence, which was 
to the full t/fi terrible to sensation as the other, was to he 
drawn to the gallows, and there to be burned alive.* 


* But now by tJie 30 Geo. 3, c. 48, women convicted of treason, or vetty 
treason, siiall not be burned to death ; but shall bo hanged by the neck 
u^til dead. 


^ QUESTlpNS., 

\Vhat*is Treason ? 

What were jfetit Hreasons ^ 

Why ought the crime of High Treason most precisely 

ascertained ? Wliat is Montesquieu*s remark on this subject ? 

What is meant by the expression “constructive treason.” 

What put an end to this species of treason ? 

What was the ancient punishment of treason and what is the 
present qne ? 

How were women guilty bf treason, punished formerly — and how 
now - 
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FELONY. 


Felony, in the general acceptation of our English 
law. comprises every species of crime, which occasioned, 
at common law, th«} forjfeiture lands and goods. 
This most frequently happens in those crimes, for which 
a capital punishment either is or was liable^ to be 
inflicte'd. Treason itself, says sir Eftw^ard Coke, was 
anciently compfised under the name of felony: and in 
confirmation of this we may observe, that the statute of 
treasons 25 Edw. III. c. 2, speaking of some dubious 
crimes, directs a reference to parliament ; that it may be 
there adjudged; whether they be treason or other felony 
All treasons, therefore, strictly speaking, are felonies ; 
though all felonies are not treason! And to this also we 
may add, that not only all offences, now capital, are, in some 
degree or other, felony; but thatthis is likewise the case with 
some other offences, which are not punished with death ; 
as suicide, wdiere the party is already dead; homicide by 
chance-medley, or in self-defence ; and petit larceny or 
pilfering ; all which are, strictly speaking, felonies, as they 
subject the committers of them to forfeitures. 8o that 
upon the whole the only adequate definition of felony 
seems to be that which is before laid down ; viz. an offence 
which occasions a total forfeiture of either lands, or goods, 
or both, at the common law ; and to which capital or other 
punishment may be superadded, according to the degree of 
guilt. » 

To explain this matter a little farther : the word felony, 
or felonia^ is of uhdoubted feudal original, being frequently 
to be met with in*tbe books of feuds, &c. ; hut the deri- 
vation of it has much puzzled tne juridical lexicographers 
Prateus, Calvinus, anS the rest : some deriving it from the 
Greek ^Xof, an impostor or deceiver; others from the 
^tin, fallo fefelli, to countenance which they would have 
it called fallonia. Sir Edward Coke, as his manner is, hiis 
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us a still stranger etymology ; that it i^ crimm animo 
f^o perpelratum^ with a bitter or gallish inclination. 
But* all of them agree in the description, that it is such 
a crime as occasions a forfeiture of all the offender’s lands 
or goods. /And this gives great probability to sir Henry 
Spelman’s Teutonic or German derivation of it: in which 
language indeed, as the word is clearly of feudal original, 
we ought rather to look for its signification, than among the 
Greeks and Romans. Fe-lon then, according to him, is 
oerived from two northerj^ words : fee, whidh signifies, as we 
well know, the fief, feud, or beneficiary estate ; and (i^n, 
w'hich signifies price or value. Felony is therefore the 
same as pvetmm fe'iaAi^ the consideration for which a man 
gives fip his fief ; as we say in common speech, such an 
act is an muef^, cis your life,"* or estate “ is worQi,** in 
this sense it will clearly signify the feudal forfeiture, 
or act by which an estate is forfeited,* or escheats to 
the lord. 


Felony, and the act of forfeiture to the lord, being thus 
synonymous terms in the feudal law, we may easily trace 
the reason why, upon the introduction o^ that law into 
England, those crimes which induced such forfeiture or 
escheat of lands (and by a small deflection from the original 
sense, such as induced the forfeiture of goods also) were 
denominated felonies. Thus it was said, that suicide and 


robbery were felonies; that is, the consequence of* such 
crimes was forfeiture ; till by long use we began to signify 
by the term of felony the actual crime committed, and not 
the penal consequence. And upon this system only can 
we account for the cause why treason in ancienT times 
was held to be a speciqs of felony : viz. because it induced 
a forfeiture. 


QUESTIONS. 

What is Felony, in its general acceptation ? 

What are the different derivations which have been assigned to 
this word Felony ? * ^ 

Which is that preferred by the. Commentator — ^and to what col- 
loquifd expression of our own does he compare it ? 

What is the cense of Treason being called in ancient times 
S*8iony ? 
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HOMICIDE. 


Of Climes injurious to the persons of private subjects^ 
the most principal and important is the offence of taking^ 
away that lifts which is the* immediate gift of the great 
Creator; and, of which therefore no man can be entitjed to 
deprive ^himself or another, but in somq manner either 
expressly commanded in, or evidently dedncible from, those 
laws which the‘tfreator has given us; the divine laws, 1 
mean, of either nature or revelation. The 8uhj(‘cl there- 
fore of the present s;’(*ction will he the offtuice of hovnicide, 
or destroying the life of man, in its several stages of guilt, 
arising from the particular circumstances of mitigation or 
aggravation wiiich attend it. , 

Homicide, or the killing of any human creature, is of 
three kinds: justihable, excusable, and felonious. The 
hrst has no share of guilt at all ; the second very little ; 
but tl^e third is the highest crime against the law of nature 
that man is capable of committing. 

Justifiable homicide is of divers kinds : 

1. Such as is owing to some unavoidable necessity, 
without' any will, intention, or desire, and without any 
inadvertence or negligence in the p^rty killing, and there- 
fore without any shadow of blame. As, for instance, by 
virtue of such an office as obliges one, in the execution of 
public justice, to put a malefactor to death, who had for- 
feited his life by the laws and verdict of his country. This 
is an act of necessity, and even of civil duty; and therefore 
not only jiistifialile^ but commendable, where the law re- 
quires it. But the law must require it, otherwise it is not 
justifiable: therefore wantonly to hill the greatest of male- 
factors, a felon or a triytor, attainted, or outlawed, delibe- 
rately, ancompelled, and extrajudicially, is murder. For 
as Bracton very justly observes, “ istud homicidum, si Jit 
ex livoTet sjel delecialione effmidendi humanum sangvinem^ ^ 
licet juste ovcidatur istcy tamen occisor peccat mortality} 
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ropier intentionem corryptam** And farther, if judgment 
ondt^ath be given by a judge not authorised by lawful com- 
rai^ion, and executjon is done accordingly, the judge is 
guilty of murder.^ And upon this account sir Matthew 
Hale liirnAelt^ though he accepted the place of a judge of 
the common pleas under Cromwell’s government, (since it 
is necessary to decide the disputes of civil property in the 
worst of times,) yet declined to sit on the crown side at 
the assizes, and try prisoners ; having very strong objec- 
tions to the legality of t|j|e usurper’s comnSission : a distinc- 
tion perhaps rather too refined; since the punishment of 
crimes is al least as necessary to society, as maintaining the 
boundaries of property. Als<f, suc4i judgment, when legal, 
imistf be executed by the proper officer, or •his appointed 
deputy : for no^ne else is required by law to do k, which 
requisition it is that justifies the homicide. If another 
person doth it of his own head, it is hela to be murder : 
even though it be the judge himself. It must farther be 
executed, servato juris ordine ; it must pursue the sentence 
of the court. If an officer beheads one who is adjudged to 
be hanged, or vice vetoed, it is murder : for he is merely 
ministerial, and therefore only justified when he acts under 
|he authority and compulsion of the law : but if a sheriff 
changes one kind of death for another, he then acts by his 
own authority, which extends not to the commission of 
homicide ; and besides, this licence might occasion a very 
gross abuse of his pow'er. The king indeed may remit 
part of a sentence ; as, in the case of treason, all but the 
beheading ; but this is no change, no introduction gf a new 
punishment ; and in the case of felony, where the judgment 
is to be hanged, the kjng, it hath been said, cannot legally 
order even a peer to be beheaded. 

Again ; in some cases homicide is justifiable, rather by 
the permission, than by the absolute command, of the law, 
either for the advancement of public justice, which without 
such indemnification would never be carried on with proper 
vigour ; or, in such instances where it is committed for the 
prevention of some atrocious crime, which cannot otherwise 
be avoided. • 

Homicide, committed for the ad^ncement of public jus- 
tice, is ; 1. Where an officer, in the execution of his office, 
either in a civil or criminal case, kills a person that assaults 
and resists him. 2. If an officer, or any private person, 
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attempts to talie a man charged with felony, and is resisted/ 
and, in the endeavour to take him, kills him. This^is 
similar to the old Gothic constitutions,, which (Stiernhook 
informs us) ^^furem^ si aliter capi nop possety occidere 
permittunU*^ 3. In case of a riot or rebellious< assembly, 
the officers endeavouring to disperse the mob are, in case 
of ABSOLUTE NECESSITY, justifiable in killing them. Where 
the prisoners in a gaol, or going to a gaol, assault the 
gaoler or officer, and be in his defence kills any of them, it 
is justifiable, forfne sake of preveijting an escape. But in 
all these cases there must be an apparent necessity on the 
officer’s side ; viz. that the party could not be arrested or 
apprehended, the riot covild i#ot be supjjrcssed, the prisoners 
could not be kept in hold, unless such homicide werencom- 
mitted : , otherwise, without such absolute; necessity, it is 
not justifiable. 

In the next pface, such homicide as is committed for the 
prevention of any forcible and atrocious crime, is justifiable 
by the law of nature ; and also by the law of England, as it 
stood so early as the time of Bracton, and as it is since 
declared in statute 24 Hen. VIII. c. 5. If any person 
attempts a robbery or murder of another, or attempts to 
break open a bouse, in the night time, (which extends alsci 
to an attempt to burn it,) and shall be killed in such 
attempt, the slayer shall be acquitted and discharged. 
This tTeaches not to any crime unaccompanied with force, 
as picking of pockets; or to the breaking open of any 
house in the day time, unless it carries with it an attempt 
of robbery also. So the Jewish law,^ which punished no 
theft with death, makes homicide only justifiable in case of 
nocturnal house-breaking: *^if a tl^ief be found breaking 
up, and he be smitten that be die, no blood shall he shed 
for him: hut if the sun be risen upon him, there shall 
blood be shed for him : for he should have made full resti- 
tution.’* At Athens, if any theft was committed by night 
it was lawful to kill the criminal if taken in the fact : and, 
by the Roman law, of the twelve tables, a thief might be 
slain by night with impunity ; or even by day, if he armed 
himself with any dangerous weapon : which amounts very 
nearly to the same as is, permitted by our own constitutions. 

But we must not carry this doctrine to the same vision- 

manner of force without right upon a man's person, puts^ 
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. him in a state of war with his aggpressor* and/ of conse- 
Cj\ience, that being in such a state of war, he may lawfully 
kii him that put| him under this unnatural restraint.’* 
However just this conclusion may be in a state of uncivi- 
lised na^re, yet* the law of England, like that of every 
other well-regulated community, is too tender of the public 
peace, too careful of the lives of the subjects, to adopt so 
contentious a system ; nor will suffer with impunity any 
crime to be prevented by death, unless the same, if com- 
* mitted, would also be punished by deatlf. 

In these instances of justifiable homicide, it may be 
observed that the slayer is in no kind of fault whatsoever, 
not even in the i|;iinutest degree ; and is therefore to be 
totally acquitted and discharged, with comrqpndation rather 
than blame. But that is not quite the case in excusable 
homicide, the very name whereof imports some fault, some 
error, or omission ; so trivial however, ARt the law excuses 
it from the guilt of felony, though in strictness it judges it 
deserving of some little degree of punishment. 

Excusable homicide is of two sorts ; either per inforht-‘ 
nium, by misadventure ; or se defendendoy upon a principle 
of seff-preservation. .We will first see wherein these two 
species of homicide are distinct, and then wherein they 
agree. 

1. Homicide per infortunium, or misadventure, is where 
a man doing a lawful act, without any intention qf hurt, 
unfortunately kills another: as where a man is at work 
with a hatchet, and the head thereof flies off and kills a 
stander-by ; or where a person qualified to keep a gun, is 
shooting at a mark, and undesigncdly kills a manT for the 
act is lawful, and the effect is merely accidental. So where 
a parent is moderate*ly correcting bis child, a master his 
apprentice or scholar, or an officer punishing a criminal, 
and happens to occasion his death, it is only misadventure ; 
for the act of correction was lawful : but if he exceeds the 
bounds of moderation, either in the*manner, the instrument, 
gr the quantity of punishment, and de^th ensues, it is man- 
slaughter at least, and in some cases, according to the 
circumstances, murder ;«for the act of immoderate correction 
is unlawful. Thus by ah edict of Jjie emperor Constantine, 
when the rigonr of the Roman law with regard to slaves 
began to relax and soften, a master was allowed to chastise 
his slave with rods and imprisonment, and, if death acci- 



*‘352 111 ^ 110108 . 

dentally ensued^ he was guilty of no crime : but if he strucl^' 
him with a club or a stone, and thereby occasioned Ids 
death ; or if in any other yet grosser manner, “ irnmudetme 
mo jure utatur^ tunc reu» homicidii sit*' 

But to proceed. A tilt or tournament, th'^ martial 
diversion of our ancestors, was however an unlawful act; 
and so are boxing and swordplaying, the succeeding amuse- 
ment of their posterity ; and therefore if a knight in the 
former case, or a gladiator in the latter, be killed, such 
killing is felony d-r manslaughter. But, if the king com-' 
mand, or permit such diversion, it is said to be only misad- 
venture; for then the act is lawful. In like manner as, by 
the laws both of Athens*.andi^Home, hetwho killed another 
in thet pancrat^iyn^ or public games, authorized or pem^itted 
by the s^ate, was not held to be guilty of homicide. Like- 
wise to whip another’s horse, whereby he runs over a child 
and kills him, is^ifeld to be accidental in the rider, for he 
had done nothing unlawful: but manslaughter in the 
person wdio whi}»ped him, for the act was a trespass, and 
at best a piece of idleness, of inevitably dangerous conse- 
quence. And in general, if death ensues in consequence of 
an idle, dangerous, and unlawful tiport, as shooting or 
casting stones in a town, or the barbarous diversion of 
cock-throwing, in these and similar cases the slayer is guilty 
of manslaughter, and not misadventure oiHy, for these are 
unlawful acts. 

Homicide in £?elf-defence, or se defendendoy upon a sudden 
affray, is also excusable, rather than justifiable, by the 
English law. I’his species of self-defence must be distin- 
guished from that just now mentioned, as calculated to 
hinder the perpetration of a capital crime; which is not 
only a matter of excuse, but of justification. But the self- 
defence, which we are now speaking of, is that whereby a 
man may protect himself from an assault, or the like, in 
the course of a sudden brawl or quarrel, by killing him who 
assaults him. And this is what the law expresses by the 
word chance-medley or, as some rather choose to write it, 
chaud-medley^ the former of which in its etymology signi- 
fies a casual affray, the latter an afray in the heat of blood 
or passion ; both of theip of pretty much the same import : 
but the former is in common speech too often erroneously 
applied to any matter of homicide by misadventure; whereas 
it appears by the statute 24 Hen. VIII, c. 5, and our ancient^ 
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Looks, that it is properly applied to such killin'? as happens 
in ^elf-defenee upon a sudden rencounter. This rig^ht of 
natuVal defence does not imply a right of attacking ; for, 
instead of attacking one another for injuries past or im- 
pending, rpt?n nec(f only have recourse to the proper tribu- 
nals of justice. They cannot therefore legally exercise this 
right of preventive defence, but in sudden and violent 
cases ; when certain and immediate suffering would be the 
consequence of waiting for the assistance of the law. 
fV^herefore to excuse homicide by the plea of self-defence, 
it must appear that the ^ayer had no other possible, or, at 
least, probable, means of escaping from his assailant. 

It is frequently ^Jifhcult t<^ <lis^inguish this species of 
horaiejde (upon chance-medley in self-defence^ from that 
of manslaughter^ in the proper, legal sense* of the word. 
Hut the true criterion between them seems to be thi^: when 
both parties are actually combating at tilc^ time when the 
mortal stroke is given, the slayer is then guilty of man- 
slaughter ; but if the slayer has not begun the fight, or, 
having begun, endeavours to decline any further struggle, 
and afterwards, being closely pressed by his*untagonist, kills 
him toT avoid his own destruction, this is homicide excusable 
])y self-defence. For which reason the law requires, that 
the person who kills another in his own defence, should 
have retreated as fur as he conveniently and safely can, to 
avoid the violence of the assault, before he turns upon his 
assailant; and that not factitiously, or in order to watch his 
opportunity, but from a real tenderness of shedding his 
l)rother’s blood. And though it may be cow^ardice, in time 
of war between two independent nations, to fiee from an 
enemy ; yet between two fellow-subjects the law counte- 
nances no such point o*f honour; because the king and his 
courts are the tindices injuv'mrumy and will give to the 
parly wronged all the satisfaction he deserves. The party 
assaulted must therefore flee as far as he conveniently can, 
either by reason of some wall, ditch*, or other impediment ; 
or as far as the fierceness of the assault will permit him : 
for it may be so fierce as not to allow Tiim to yield a step, 
without manifest danger, of his life, or enormous bodily 
harm; and then in his defence he may 'kill his assailant 
instantly. And this is the doctrine of universal justice, as 
well as of the municipal law. 

And as the manner of the defence, so is also the time to 
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.be consideredf^; for if the person assaulted does not fall upon 

the agpgressor till the affray is over, or when he is runping 
away, this is revenge, and not defence. Neither, lender 
the colour of self-defence, will the law permit a man to 
screen himself from the guilt of delibel'ate miljder : for if 
two persons, A and B, agree to fight a duel, and A gives 
the first onset, and B retreats as far as he safely can, and 
then kills A, this is murder ; because of the previous malice 
and concerted design. But if A upon a sudden quarrel 
assaults B first,i, and upon B*s returning the assault, A 
really and bona fide flees ; and being driven to the wall, 
turns again upon B and kills him ; this may be se defendendo 
according to some of, our ^writers ; Jfhough others have 
thought this opinion too favourable, inasmuch as t|;|[e ne- 
cessity, to w4ich he is at last reduced, originally arose from 
his ow'h fault. Under this excuse, of 'self-defence, the 
principal civil *aiid natural relations are comprehended: 
therefore master and servant, parent and child, husband 
and wife, killing an assailant in the necessary defence of 
each other respectively, are excused ; the act of the relation 
assisting being 'construed the same as the act of the party 
himself. 

There is one species of homicide ne defendendo^ where 
the party slain is equally innocent as he who occasions his 
death : and yet this homicide is also excusable from the 
great universal principle of self-preservation, which prompts 
every man to save his own life preferably to that of another, 
where one of them must inevitably perish. As, among 
others, in that case mentioned by lord Bacon, where two 
pmon9) being shipwrecked, and getting on the same plank, 
but finding it not able to save them both, one of them 
thrusts the other from it, whereb]^ he is drowned. He 
who thus preserves his own life at the expense of another 
man s, is excusable through unavoidable necessity, and the 
principle of self-defence ; since their both remaining on the 
same weak plank is a mutual, though innocent, attempt 
upon, and an endangering of, each other’s life. 

Felonious homicide is an act of a very different nature 
fnmi the former, being the killing of a human creature, of 
any age or sex, without justification or excuse. This may 
be done either by killing one's self, or another man. 

Self-murder, the pretended heroism, but real cowardice, 
of the Stoic Philosophers, who destroyed themselves to 
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avoid those ills which they featl not ti^ fortitude tp 
endure» though the attempting it seems to be countenanced 
by the civil law*, yet was punished by the Athenian law 
with cutting oft' the hand which committed the desperate 
deed, ^yid also fhe law of England wisely and religiously 
considers, that no man hath a power to destroy life, but by 
commission from God, the author of it ; and, as the suicide 
is guilty of a double offence ; one spiritual, in evading the 
prerogative of the Almighty, and rushing into his immediate 
presence uncalled for; the other temporal, against the 
king, who hath an intSrest in the preservation of all his 
subjects; the law h<as therefore ranked this amongst the 
highest crimes, m%|iing it a^pecitliar species of felony, a 
felony committed on one’s self. And this admits of acces- 
sories before the fact, as well as other feloiues ; for if one 
persuades another to kill himself^ and he does so, tlfe adviser 
is guilty of murder. A felo de se thfcpefore is he that 
deliberately puts an end to his own existence, or commits 
any unlawful malicious act, the consequence of which is his 
own death : as, if attempting to kill another, he runs upon 
his antagonist’s sword; or shooting at smother, the gun 
hursll and kills himself. The party must be of years of 
discretion, and in his senses, else it is no crime. But this 
excuse ought not to be strained to that length, to which 
our coroners’ juries are apt to carry it, viz. that the very 
act of suicide is an evidence of insanity ; as if every man, 
who acts contrary to reason, had no reason at all : tor the 
same argument would prove every other criminal non 
oampos, as well as the self-murderer. The law very ra- 
tionally judges, that every melancholy and hypoehondriac 
fit does not deprive a man of the capacity of discerning 
right from wrong ; which is necessary, as was observed in 
a former chapter, to form a legal excuse. And therefore if 
a real lunatic kills himself in a lucid interval, he is ^felo 
de se as much as another man. 

But now the question follows,* what punishment can 
human laws inflict on one who has withdrawn himself from 
their reach ? ITacy can act only up?)n what he has left 
behind him, his reputat^n and fortune : on the former, by 
an ignominious burial ; fin the latter, by a forfeiture of all 

• “ Si quis impatientia doioris^ aut t<Bdio viUr, aut morho^ ant 
furore^ aut pudore^ mori maluit, mn animadvertatur in 
49 . 10 . 6 . 
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his goods and (ihattels totlieklng ; hoping that his care for 
either his own reputation, or the welfare of his family, 
would he some motive to restrain him from so despefrute 
and wicked an act. 

The other species of criminal homicide is that, of killing 
another man. But in this there are also degrees of guilt 
which divide the offence into manslaughter and murder. 
The difl'ercnce between which may be partly collected from 
what has been incidentally mentioned in the preceding 
articles, and principally consists in this, that manslaughter? 
when voluntary, arises from tiie sudden heat of the 
passions : murder, from the w'U‘kedne$s of the heart. 

1. Manslaughter is t|iore^>re thus defined, the unlawful 
killing of another without malice either express or implied : 
which may be either voluntarily, upon a sudden heat; or 
involiinftirily, but in the commission of some unlawful act. 
These w^ere call (ftk in the Gothic constitutions liomicidia 
vulgaria ; qucc aut easiCy aut Hiam sponte committuntui\ 
sed in suhitaneo quodnm iracundi^e calore et impetu. And 
hence it follows, tliat in manslaughter there can be nt) 
accessories before the fact ; because it must be done without 
premeditation. 

As to the first, or voluntary branch: if upon a sudden 
quarrel two persons fight, and one of them kills the other, 
this isS manslaughter : and so it is, if they upon such an 
occasion go out and fight in a field : for this is one con- 
tinued act of ])assion ; and the iaw^ pays that regard to 
human frailty, as not to put a hasty and deliberate act upon 
the same footing with regard to guilt. So also if a man be 
greatly q^jrovoked, as by pulling his nose, or other great in- 
dignity, and immediately kills the aggressor, though this 
is not excusable ae defendendo^ since there is no absolute 
necessity for doing it to preserve himself; yet neither is it 
murder, for there is no previous malice ; but it is man- 
slaughter. But in this, and in every other case of homi- 
cide upon provocation,' if there be a sufficient cooling- 
time for passion to subside, and reason to interpose, and 
the person so provoked afterwards kills the other, this is 
deliberate revenge and not heat of blood, and accordingly 
amounts to murder. 

Manslaughter, therefore, on a sudden provocation, differs 
from excusable homicide se defendendo, in this : that in one 
Incase there is an apparent necessity, for self-preservation, 
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to kill the ag-ft-ressor : in the other no nicessity at all, 
being: only a sudden act of revenge. 

Tlio second brancji, or involuntary manslaughter, differs 
also from homici^lo excusable by misadventure, in this: 
that misadventure always happens in consequence of a law^- 
ful act, but this species of manslaughter in consequence of 
an unlawful one. As if two persons play at sword and 
buckler, unless by the king’s command, and one of them 
kills the other : this is manslaughter, because the original act 
was unlawful ; hut it is rj^ot murder, for thtf one had no intent 
to do the other any personal mischief. So where a person 
does an act, lawful in itself, but in an unlawful manner, 
and without due caution anA circumspect ion : as when a 
worlanan flings down a stone or a piece of Jjmber into the 
streel, and kills^a man; this may be cither misadventure, 
manslaughter, (jjr murder, according to the circumstances 
under which the original act w’as don^:* if it wore in a 
country village, where few passengers are, and he calls out 
to all people to have a care, it is misadventure only ; but if 
it were in London, or other populous town, where people 
are continually passing, it is raanslanghtef, though he gives 
loud warning, ; and murder, if he knows of their passing, 
and gives no warning at all, for then it is malice against all 
mankind. And, in general, when an involuntary killing 
happens in consequence of an unlawful act, it will bo either 
murder or manslaughter, according to the nature of J:hc act 
which occasioned it. If it be in prosecution of a felonious 
intent, or in its consequences naturally tended to bloodshed, 
It will be murder; but, if no more was intended than a 
mere civil trespass, it will amount only to manslaffghter. 

Next, as to the pupishment of this degree of homicide : 
the crime of manslaughter amounts to felony ; the offender 
shall forfeit all his goods, and be punished by transportation 
for life, or not less than seven years, or by imprisonment 
not exceeding four years, with or without hard labour, or 
by fine. St. 9 (L IV. c, 31, s. 9. * 

• 2. We are next to consider the crijae of deliberate and 
wilful murder ; a crime at which human nature starts, and 
which is, 1 believe, punished almost universally throughout 
the world with death. Tfle words qf the Mosaical law (over 
and above the general precept to Noah, that “ whoso shed- 
^ deth man’s blood, by man shall his blood be shed ”) are very 
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efDphatical ii* prohibiting the pardon of murderers. 

Moreover ye shall tak? no satisfaction for the life of a 
murderer, who is guilty of death, hut h^ shall surely be' put 
to death ; for the land cannot be cleansed of the blood that 
is shed therein, but by the blood of him *that shd^l it.'* 

The name of “ murder,** as a crime was anciently applied 
only to the secret killing of another; which the w^ord 
moerda signifies in the Teutonic language : and it was 
defined, homicidkim. quod nuUo vidente, nuUo sciente, 
clam perpetratur^ '* for which the vill wht'rein it was com- 
mitted, or, if that were too poor, {he whole hundred, was 
liable to a heavy amercement . which amt^rcemenl itself was 
also denominated murdrum^ This waf an ancient usage 
among the Gojihs in Sweden and Denmark ; who su}>{30sed 
the neighbourhood, unless they produced the murderer, to 
have perpetrated or at least connived at the murder : and, 
according to Brafittjn, was introduct*d into this kingdom by 
king Canute, to prevent his countrymen the Danes from 
being privily murdered by the English ; and was afterwards 
continued by William the Conqueror, for the like security 
to his own NoriAans. And therefore if, upon inquisition 
had, it appears that the person found, slain was ait Englivsh- 
man, (the presentment whereof was denominated emgle- 
scherie,) the country seems to have been excused from this 
burthen. But, this diflerence being totally abolished by 
statntq 14 Edw. 111. c. 4, we must now, as is observed by 
Staundforde, define murder in quite another manner, with- 
out regarding whether the parly slain was killed openly or 
secretly, or whether he was of English or foreign extraction. 

Murder is therefore now^ thus defined, or rather described, 
by sir Edward Coke ; “ when a person of sound memory 
and discretion unlavfuUy killeth any reasonahie creature 
in being, and under the king*s peace, with malice afore’- 
thought, either express or implied** The best way of ex- 
amining the nature of this crime wdll be by considering the 
several branches of this definition. 

First, it must be committed by a “person of sound 
memory and discretion : ” for lunatics or infants, as was 
formerly observed, are incapable ofi committing any crime : ' 
unless in such cases wjiere they*^ shew a consciousness of 
doing wrong, and of course a discretion, or discernment, 
between good and evil. 

Next, it happens when a person of such sound discretion * 
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** unlawfully killeth.*' The unlawfulness aiises from the 
killing without warrant or excuse^a*nd there must also he 
an actual killing- to ^onstitute.q^der ; for a bare assault, 
with intent to kill, is only a great misdemeanor, though 
formerly i^Vas hel3 to be murder. The killing may be by 
poisoning, striking, starving, drowning, and a thousand 
other forms of death, by which human nature may be over- 
come. And if a person be indicted for one species of 
killing, as by poisoning, he cannot be convicted by evidence 
a totally dift'erent species of death, as by shooting with 
a pistol, or starving. llut*where they only differ in circum- 
stance, as if a wound he alleged to be given with a sword, 
and it proves to h%ve arisen^ from a staff, an axe, or a 
hatched, this difference is immaterial. Of all species of 
deaths, the most detestable is that of poison ; because it can 
of all others be flie least prevented cither by mantiood or 
forethought. And therefore by the statiiTif 22 Hen. VIII. 
c. 2, it was made treason, and a more grievous and linger- 
ing kind of death was inflicted on it than the common law 
allowed — namely, boiling to death ; but this act did not live 
long, being repealed 1 Edw. VI. c. 12. There was also, 
by the*ancient coramoi^ law, one species of killing held to 
he murder, which may be dubious at this day ; as there 
hath not been an instance wherein it has been held to be 
murder for many years past : I mean by bearing false wit- 
ness against another, with an express premeditated ((psign 
to take away his life, so as the innocent person be con- 
demned and executed. The Gothic laws punished iii this 
case, both the judge, the witnesses, and the prosecutes : 

** peculiari prena judicem puniunt ; pecuHari test^, quo- 
rum fidesjudicem sedtuit ; pecuUari denique et maasimdi 
auctorenif vt homicidam*' And among the Romans, the lex 
Cornelia dc jficarm, punished the false witness with death, 
as being guilty of a species of assassination. And there is 
no doubt that this is equally murder, in /bro conscientux^ as 
killing with a sword ; though the Yaodern Jaw (to avoid 
thfi danger of deterring witnesses from giving evidence 
upon capital prosecutions, if it must be at the peril of their 
own lives) has not yet punished it as such. If a man, 
however, does such an act, of wljich the probable con- 
sequence may be, and eventually is, death ; such killing 
may he murder, although no stroke be stnmk by himself, 
^nd no killing may be primarily intended : as was the case 
of 4he unnatural son, who exposed his sick father to the 
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sir, against kis will, b}- reason whereof he died; of the 
woman, who laid hfi^<'‘ ''hild under leaves in an orchard, 
where a kite struck it aad . killed it^; and of the parish- 
officers w'ho shifted a child from parish to parish till it died 
for want of care and sustenance. So too, if a'l^an hath a 
beast that is used to do mischief; and he ktiow'ing it, suf- 
fers it to go abroad, and it kills a man ; even this is man- 
slaughter in the owner : but if he had purposely turned it 
loose, though barely to frighten people and make what is 
called sport, it ts with us, as in the Jewish law, as much 
murder, as if he hud incited a bear or dog to w orry them. 
If a physician or surgeon gives his patient a potion or 
plaister to cure him, whicU contraryrto expectation kills 
him, this is ijeither murder nor manslaughter, but dnisad- 
venture ; and he shall not be punished cr|minully, however 
liable fie might formerly have been to a civil action for 
neglect or igno1*£hice: hut it hath been holden, that if it be 
not a regular physician or surgeon who administers the 
medicine or performs the operation, it is manslaughter at 
the least. In order also to make the killing murder, it 
is requisite that the party die within a year and a day after 
the stroke received, or cause of jleath administered ; in 
the computation of w'hich, the whole day upon which the 
hurt was done shall be reckoned the first. 

Farther ; the person killed must be ** a reasonable crea- 
ture being, and under the king’s peace,” at the time of the 
killing. Therefore to kill an alien, or an outlaw, who are 
all under the king’s peace and protection, is as much murder 

to kill the most regular-bom Englishman. 

Lastly, the killing must be committed “with malice afore- 
thought,” to make it the crime of murder. This is the 
grand criterion which now distinguishes murder from other 
killing : and this malice prepense, malitia prwcogitata, is 
not so properly spite or malevolence to the deceased in par- 
ticular, us any evil design in general ; the dictate of a 
wicked, depraved, and malignant heart ; un disposition a 
faire un male chose ; and it may be either express .or 
implied in law. Express malice is when one, vvith a 
sedate deliberate mind, and formed design, doth kill 
another ; which formqd design * is evidenced by external 
circumstances discovering that inward intention, as lying 
in ^ait, antecedent menaces, former grudges, and con- 
certed schemes to do him some bodily harm. This take^ 
in the case of deliberate duelling, where both parties meet 
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avowedly with an intent to murder ;|thinki]^ it their duty 
as gentlemen, and claiming it a^ff^ieir rights to wanton 
with their own lives and thos^^ their fellow^creatureh ; 
without any warranii' or afilurdrity from any power either 
divine or jiuraan,» but in direct contradiction to the law's 
both of GPod and man ; and therefore the law has justly 
fixed the crime and punishment of murder, on them, and 
on their seconds also. 

Also, if even upon a sudden provocation one beats ano- 
ther in a cruel and unusual manner, so th§t he dies, though 
he did not intend his d^ath, yet he is guilty of murder by 
express malice ; that is, hy an express evil design, the 
genuine sense of malitia. As when a park-keeper tied a 
boy, that was stealiSg wood, a liorse's tail, and dragged 
him along the park ; when a master correefbd his servant 
with an iron bar ^•and a schoolmaster stamped on hiEPscholar, 
so that each of the sufferers died ; those ware justly held to 
he murders, because the correction being excessive, and such 
as could not proceed but from a bad heart, it was equivalent 
to a deliberate act of slaughter. Neither shall he be guilty 
of a less crime, who kills another in consequence of such a 
wilful act, as shew's him to be an enemy to all mankind in 
general; as going deliberately, and with an intent to do 
mischief, upon a horse used to strike, or coolly discharging 
a gun among a multitude of people. So if a man resolves 
to kill the next man he meets, and does kill him, it is 
murder, although he knew him not ; for this is universal 
malice. And, if two or more come together to do an un- 
lawful act against the king’s peace, of w'hich the probable 
consequence might be bloodshed, as to beat a man,lo com- 
mit a riot, or to rob a park : and one of them kills a man ; 
it is murder in them nil, because of the unlawful act, the 
malitia prtpcogitata or evil intended before-band. 

Also in many cases where no malice is expressed, the 
law will imply it : as where a man wilfully poisons another, 
in such a deliberate act the law presumes malice, though no 
particular enmity can be proved. And if a man kills ano- 
ther suddenly, without any, or without^a considerable pro- 
vocation, the law implies malice ; for no person, unless of 
an abandoned heart, wouSi he guilty of such an act upon a 
slight or no apparent cause. No ^ront, by words or ges- 
tures only, is a sufficient provocation, so as to excuse or 

R 
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extenuate sucji acts cf^ vidlence as manifestly endanger the 
life of another. But i^the person so provoked had unfor- 
tunately killed the other, v^y beating him in such a manner 
as shewed only an intent to tiidstise^nd not to kilt him, 
the law so far considers the provocation of contumelious 
Itehuviour, ns to adjudge it only manslaughter, and not 
murder. In like manner if one kills an officer of justice, 
either civil or criminal, in the execution of his duty, or any 
of his assistants endeavouring to conserve the peace, or any 
private person endeavouring to suppress an affray or appre- 
hend a felon, knowing his authoKty or the intention with 
which he interposes, the law will imply malice, and the 
killer shall be guilty of murder. And if one intends to do 
another felony and undcsignedly kills a man, this is also 
murder. Th'us if one shoots at A and misses him, but kills 
B, this'is murder ; because of the previous, felonious intent, 
which the law transfers from one to the other. The same 
is the case where one lays poison for A ; and B, against whom 
the poisoner had no malicious intent, takes it, and it kills 
him ; this is likewise murder. It were endless to go through 
all the cases of ^homicide, which have been adjudged either 
expressly, or impliedly, malicious; these there (ore n>.ny suf- 
iice as a specimen ; and we may take it for a general rule 
that all homicide is malicious, and of course amounts to 
murder, unless where justified by the command or permis- 
sion of the law ; excused on the account of accident or self- 
preservation ; or alleviated into manslaughter, by being 
either the involuntary consequence of some act, not strictly 
lawful, or if voluntary, occasioned by some sudden and suf- 
iicientl^ violent provocation. And all these circumstances 
of justidcation, excuse, or alleviation, it is incumbent upon 
the prisoner to make out, to the satisfaction of the court 
and jury : the latter of whom are to decide whether the cir- 
cumstances alledged are proved to have actually existed ; 
the fornmr, how far they extend to take away or mitigate 
the guilt. For all homicide is presumed to he malicious, 
until the contrary appeareidi upon evidence* 

The punishmerA; of murder, and that of manslaughter, 
were formerly one an<l the same ; both having the benefit of 
clergy; so that none hut unlearned persons, who least knew 
the ^ilt of it, were pht to death for this enormous crime. 
The nunishiTiAnt nf death was. however, afterwanis allotted 
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by statute to ail murderers witHoutl exception, and was 
accompanied with certain peculiar j/cidents and sohun- 
t ities, which are however now abj^shed by Statute 6 & 7 
W, IV. c. 30. • 


QUESTIONS. 

Itow many kinds are there of homicide and whaf are they called ? 

In v^hut manner, and under what circumstances must a sentence 
uf death be executed on a malefactor, in order to make sucli homicide 
justijiable'' ? ^ • • 

What w the nature of that kind of homicide, w-hich^is committed 
for the advancement of public justice ? State instances. ^ 

Which may be killed in attempting to commit their respective 
crimes, a burglar or a pickpocket ? And on whut does this distinction 
depend ? 

What was the Jewish law, the law of Athens, and the law of the 
Twelve Tables at Rome, with respect to the killing of a thief by the 
party injured ? 

What principle did Mr. Lcaike lay down in these cases, and is it 
consonant with the law of England ? 

11 ow many kinds are there of excusable homicide ^ 

How do you define the first of these ? And cite the instances by 
which it is illustrated ? • 

What kind of homicide is it that happens in the course of idle, 
dangerous or unlawful sports ? 

What is the consequence of homicide committed in self defgice ? 

What is the distinction between chance-medley, and manslaughter ? 

How does the law regard duelling ? 

If two shipwrecked persons are on a plank which wdll hold but 
one, is either justified in pushing oS the other, to save his own life ? 
State the grounds for this opinion. 

How does the law regard suicide ? ^ 

' If one should persuade another to commit suicide, how would the 
law regard his conduct ? 

How does the law punish suicide ^ 

How do you define manslaughter ? 

• Can there be accessories before the fact, if! manslaughter ? Why i 

Suppose in a sudden quarrel and fight, one person kills another 
^hat Species of offence is this ? 

n 2 
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Suppose a ^man, videntiy and suddenly insulted and provokec 
Teere immediately to knj^|Jie aggressor, how would the law regarc 
such an act ? ^ t 

How is manslaughter distingmshed from excusable homicide it 
defendendo 9 

Suppose an involuntary killing happens in consequei/ce of an un 
lawful act, when will it be murder, and when only manslaughter ? 

How is manslaughter punished? 

What was the punishment of wilful murder, under the Mosaic law ! 

What did the word murder ** anciently import ? • 

What is Sir Edward Ooke*s definition of murder ? 

Within what time after the stroke, or cause of death administered 
must the party die, in o^der t(^^ make the killing murder ? 

What is the grand criterion distinguishing murder from all othei 
killing ? 

How many kinds of malice are there ? 

How does thik kpply to duelling ? 

What are the instances given in the text, of implied malice 9 

What does the law presume concerning homicide P 
, Wko is to prove that a given case of homicide is not malicious ? 



INDICTMENT— GRAND JURY. 


An indictment is a written accusation of one or more 
persons of a crime ormisdemesnor, preferred to, and presented 
upon oath by, a gi^nd jury. • To* this end the sheriff of 
every bounty is bound to return to every session of the 
peace, and every eommission of oyer and terminer,. and of 
general gaol delivery, twenty-four good ar\^^ lawful men of 
the county, some out of every hundred, to inquire, present, 
do, and execute all those things, which on the part of our 
lord the king shall then and there be commanded them. 

They are usually gentlemen of the be^ figure in the 
county.. As many as appear upon this panel are sworn 
upon the grand jury, to* the amount of twelve at the least, 
and not more than twenty-three; that twelve may be a 
majority. 

This grand jury are previously instructed in the articles 
of their inquiry, by a charge from the judge who presides 
upon the bencL They then withdraw, to sit and receive 
indictments, which are preferred to them in the name of 
the king, but at the suit of any private prosecutor; and 
they are only to hear evidence on behalf of the prosecution ; 
for the finding of an indictment is only in the nature of an 
inquiry or accusation, which is afterwards to be tried and 
^'determined ; and the grand jury are only to inquire upon 
their oaths, whether there be sufficient cause to call upon 
the party to answer it. A grand jury, however, ought 
to be thoroughly persuaded of the truth of an indict- 
ment so far as their evidence goes ; a«id not to rest sa- 
tisfied merely with remote probabilities; a doctrine that 
might be applied to very Impressive purposes. 

When the grand jury have hearebthe evidence, if they 
think it a groundless accusation, they used formerly to 
endorse on the back of the bill, ignoramus ; ” or, we 
jznow nothing of it ; intimating, that though the facts 
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' migrhty possil^iy be ti^e, that truth did not appear to thenj ; 
but noiv, they assert ih English, more absolutely '‘not a 
true bill ; ” or, which is tiTJ ! '^Uer wty, “ not found ; ” ani 
then the party is discharged without farther answer. But a 
fresh bill may afterwards be preferred to a subse<)a.ent grand 
jury. If they are satisfied of the truth of the accusation, 
they then endorse upon it a " a true bill ; anciently “ hilla 
vcraJ' The “ indiciment is then said to he fou 7 id" 
and the party stands indicted. But to find a bill thej e 
must at least tifrelve of the jur)^ agree ; for so tender is 
the law of England of the lives of the subjects, that no 
roan can be convicted at the suit of the king of any capita] 
offence, unless by the unanimous voiie of twenty-four of 
his equals and neighbours; that is, by twelve at least of 
the gr§ind jury, iu the first place, assenting to the accu* 
sation ; and afterwards by the w^hole petit jury, of twelve 
more, finding him guilty upon his trial. But if twelve of 
the grand jury assent, it is a good presentment, though 
some of the rest disagree. And the indictment, when so 
found, is publicly delivered into court. 


QUESTIONS. 

What is an Indictment ? 

Who constitute the Grand Jury ? 

How do they enter upon their inr|uiries ? 
How do they deal with the “ Indictment ? ' 
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When the offender either appears tolantarily to an 
indictment, or was before in custody, or is broug^ht in upon 
criminal process to answer it in the proper court, he is 
immediately to be ^rrai/^neS* thereon. 

To*arraign, is nothing else but to call the 4 >risoner to the 
bar of the court.to answer the matter charged upon him in 
the indictment. 

When he is brought to the har, he is called upon by 
name to hold up his hand : which, though it may seem a 
trifling circumstance, yet is of this importance, that by the 
holding up of his hand, he owns himself to be of that name 
by whjch he is called. 

Then the indictment is to be read to him distinctly in 
the English tongue, (which was law, even while all other 
proceedings were in Latin,) that he may fully understand 
ins charge. After which it is to be. demanded of him, 
whether he be guilty of the crime whereof he staads in- 
dicted, or not guilty. 

When a criminal is arraigned, be cither stands mute, or 
confesses the fact ; which circumstances we may call inci- 
dents to the arraignment: or else he pleads to iBe indict- 
ment. • 

If he says nothing, the court may order a plea of not 
guilty to be recorded, and proceed as if he had pleaded it ; 
or may empannel a jury to try whether he be insane, (in 
which case he cannot be tried ;) or dumb by the visitation 
of God, (in which case the court -proceeds as if he had 
pleaded not guilty.) Stat. 7^80. JV. c. 28* 

Upon a simple and plain confession, the court hath 
nothing to do but to award judgment: but it is usually 
very backward in receiving and r^ording such confession, 
out of tenderness to the life of the subject ; and will gene- 
rally advise the prisoner to retract it, and plead to the 
indictment 
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The plea ol not 
prisoner can receive 
felony or treason. 


g^ty, is the ohly one on which thiy 
hi^li^al judgment, in an indictment 


\ 


QUESTIONS. 

What is an arrai^ment ? 

If a prisoner, when arraigned, says nothing, what course is pui;- 
sued ? * < 

What is the duty of the court, if the prisoner at once confess what 
he stands charged with ? 

What is the plea on which llone a priloner can receive final 
judgment } 



THE TRIAL. 


When the trial is called on, the jurorS are to be sworn, 
as they appear, to the number of twelve, unless they are 
challenged by the party. 

Challenges may Here be m%ie, dither on the part of the 
king,*or on that of the prisoner; and eithev to the whole 
array, or to the separate polls. , 

In criminal cases, or at least in cases felony, there is, 
in favorem vitce^ allowed to the prisoner an arbitrary and 
capricious species of challenge to a certain number of jurors, 
without shewing any cause at all : which is called a peremp- 
tory challenge: a provision full of tha| tenderness and 
humanity to prisoners, for which our English laws are 
justly famous. This is grounded on two reasons. L As 
every one must be sensible, what sudden impressions and 
unaccountable prejudices we are apt to conceive upon the 
bare looks and gestures of another; and how necessary it 
is, that a prisoner, when put to defend his life, should have 
a good opinion of his jury, the want of which might totally 
disconcert him ; the law wills not that he should be tried 
by any one man against whom he has conceived^a preju* 
dice, even without being able to assign a reason for such 
his dislike. 2. Because, upon challenges for cause shown, 
if the reason assigned prove insufficient to set aside the 
juror, perhaps the bare questioning his indifference may 
sometimes provoke a resentment ; to prevent all ill conse- 
quences from which, the prisoner is still at liberty, if he 
pleases, peremptorily to set him asiae* 

/ This privilege of peremptory challenges, though granted 
to the prisoner, is denied to the king by the statute 33 
£dw. 1. St. 4, which enacts, that the king shall challenge 
no jurors without assigning a causa certain, to be tried and 
approved by the court. However it is held, that the king 
need not assign his cause of challenge, till all the panel is 
gone through, and unless there cannot be a full jury without 
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the persons so^challen^d. And then, and not sooner, thff 
kinky’s counsel must she\t^-he cause : otherwise the jurorj 
shall he sworn. • 

The peremptory challenges of the prisrner must however 
have some reasonable boundary ; otherwise he mi^l*t never 
he tried. This reasonable boundary is settled by the 
law to be the number of twenty in felony, and thirty- 
live in treason : and if he challenge more, his challenges 
are void and to be disregarded. For the law judges that 
fully sufficient to allow the most timorous man to challenge 
through mere caprice; and that he who peremptorily 
challenges a greater number, has no intention to he tried 
at all. ' 

When the jury is sworn, if it be a cause of any conse- 
quence, the'indictment is usually opened, and the evidence 
examined, by the^counsel for the crown, or prosecution. 

It w'as an ancient and commonly received practice, derived 
from the civil law, that a prisoner accused of a capital 
crime, should not he suffered to exculpate himself by the 
testimony of any witnesses. And therefore it deserves to 
be remembered to the honour of Mary I, whose eaHy sen- 
timents, till her marriage with Philip of Spain, seem to 
have been humane and generous, that when she appointed 
sir Richard Morgan chief justice of the common pleas, she 
enjoined him, that notwithstanding the old error, w'hich 
did nOt admit any witness to speak, or any other matter to 
be heard, in favour of the adversary, her majesty being 
party ; her highness’s pleasure was, that whatsoever could 
he brought in favour of the subject should be admitted to 
be heard : and moreover, that the justices should not per- 
suade themselves to sit in judgment otherwise for her high- 
ness than for her sxihject." Afterwards, in one particular 
instance, when embezzling the queen’s military stores was 
m^e felony by statute 31 £liz. c. 4, it was provided that 
any pej^son impeached for such felony, “ should be received 
and admitted to make any lawful proof that he could, by 
lawful witness or otherwise, for his discharge and defence 
and in general the courts grew so heartily ashamed of a 
doctrine so unreasonable and oppressive, that a practice was 
gradually introduced of examining witnesses for the pri- 
soner, but not upon oath ; the consequence of which still 
was, that the jury gave less credit to the prisoner’s evidence, 
than to that produced by the crown. Sir Edward Coke ^ 



^ TflE TRIAI^ 

A)votests very strongly against tfiis t^yrannical practice ; dfe- 
/claring that he never read in any id of parliament, hook, 
/ case, or record, thgt in criminal cases the party accused 
should not have ^witnesses sworn for him ; and therefore 
there Wjjs not so much as ncintilla juris against it. And 
the house of commons were so sensible of this absurdity, 
tliat, in the bill for abolishing hostilities between England 
and Scotland, when felonies committed by Englishmen in 
Scotland were ordered to be tried in one (»f the three 
northern counties, tljey^insistcd on a cljfuse, and carried it 
against the efforts ot both the crown and the house of 
lords, against the practice of the courts in England, and the 
express law of Scotland, that in all such trials, for the 
belt (flc discovery of the truth, and the hettes information of 
the conscience! of the jury and justices, there shall be 
allowed to the party arraigned the benefit of suefi credible 
witnesses to be examined upon oath as can he produced for 
his clearing and justification/' At length by the statute 
7 W. Ill, c. the same measure of justice was established 
throughout all the realm, in cases of treason within the act ; 
and ij was afterwards declared by statute*! Ann. st. 2, c. 9, 
that in all cases of treason and felony, all witnesses for the 
prisoner shall be examined upon oath, in like manner as the 
witnesses against him. 

When the evidence on both sides is closed, and indeed 
when any evidence hath been given, the jury cannot be 
discharged, unless in cases of evident necessity, till they 
have given in their verdict ; but are to consider of it, and 
deliver it in, with the same forms as upon civil causes: 
only they cannot, in a criminal case which touclTes life or 
member, give a privy.verdict. But the judges may adjourn 
while the jury are withdrawn to confer, and return to receive 
the verdict in open court. And such public or open ver- 
dict may be either general, guilty, or not guilty ; or special, 
setting forth all the circumstances of the case, and praying 
the judgment of the court, whethw, for instance, on the 
^acts stated, it be murder, manslaughter, or no crime at all. 
This is where they doubt the matter of law, and therefore 
choose to leave it to the determination of the court ; though 
they have an unquestionable right determining upon all 
the circumstances, and finding a general verdict, if they 
think proper so to hazard a breach of their oaths. In many 
instances, where contrary to evidence the jury have found 
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the prisoner guilty, thlir verdict hal*h been mercifully «ei 
aside, and a new trial ghnted by the court of king's bench 
for in such case, as hath been said, it «cannot be set right \ 
by attaint. But there hath yet been no instance of grant- 
ing a new trial, where the prisoner ](ras acqnitte^ 
hrst. 

If the jury therefore find the prisoner not guilty, he is 
then for ever quit and discharged of the accusation. And 
upon such his acquittal, or discharge for want of prosecu- 
tion, he shall be immediately set large without payment 
of any fee to the gaoler. But if the jury find him guilty, 
he is then said to be convicted of the crime whereof he 
stands indicted. Which« conviction tnaiy accrue two ways : 
either by his cpjifessing the offence and pleading guilty; or 
by his being found so by the verdict of his country. 


^ QUESTIONS. 

Who may challenge the jury ? 

What is aperemplorychallenge— to whom permitted, and on what 
principle ? < 

How many peremptory challenges are allowed ? 

In cases of treason and felony, what was the former, and what is 
the present practice, as to allowing witnesses to be examined ou 
behalf of. the prisoner, charged with treason or felony ? 

When, where, and how do the jury give their verdict ? 


Note . — The state of the Criminal Law has for several ycfars past been 
the subject of anxious consideration in Parliamenl ; aud many great alter- 
ations have been effected — which are not, however, of a nature to be 
specihed or explained iii a work of such a general and elementary character 
as the present, The. last and most striking change is that which has been 
just effected by the Prisoner's Connsel Bill, (6 &7 Wm. IV. c. 1 15,) whirb 
enables persons indicted of felony to make their defence by cuiiusel or 
attorney.*’" , 



JUDGMENT AND ITS CONSEQUENCES. 


• When the jury have^ brought in thek verdict giiilfy, in 
the presence of the prisoner; he is either immediately, or 
at a convenient time soon after, asked by the court, if he 
has anything to ofbr why judgment should not he awarded 
against him> And in case the defendant i;)e found guilty 
of a misdemesnor, (the trial of which may and does usually, 
happen in his absence, after he has once appeared,^ a capias 
is awarded and issued, to bring him in tTr receive his judg- 
ment ; and, if he absconds, he may be prosecuted even to 
outlawry. But whenever he appears in person, upon either 
a capital or inferior conviction, he may at this period, as 
well as at his arraignment, offer any exception g to the indict- 
ment,*in arrest or stay, of judgment : as for want of sufficient 
certainty in setting forth either the person, the time, the 
place, or the offence. And, if the objections be valid, the 
whole proceedings shall be set aside ; but the party may be 
indicted again. • 

A pardon also, as has been before said, may be pleaded 
in arrest of judgment* 

If all these resources fail, the court must pronounce that 
judgment which the law hath annexed to the crime. 

And it is one of the glories of our English law, that the 
species, though not^always the quantity or degree, of 
punishment is ascertained for every offence ; and that it is 
not left in the breast of any judge, nor even of a jury, to 
alter that judgment, which the law has beforehand ordained, 
for every subject alike, without resect of persons. For, if 
judgments were to be the private opinions of the judge, 
^en would then be slaves to their magistrates ; and would 
live in society without lyiowing exactly the conditions and 
obligations which it laysithem under. And besides, as this 
prevents oppression on the one band, so on the other it 
stifles all hopes of impunity or mitigation with which an 
offender might flatter himself, if his punishment depended 
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on the hiimou» or discretion of the coiirt. Whereas, when 
an established penalty 'is annexed to crimes, the criminal 
may read their certain consequence wi that law ; which 
ought to be the unvaried rule, as it is live inflexible judge, 
of his actions. 

When sentence of death, the most terrible and the highest 
judgment in the laws of England, is pronounced, the im- 
mediate insopanible consequence from the common law' is 
attainder. For when it is now clear beyond all dispute, 
that the criminal is no longer fit to live upon the earth, but 
is to be exterminated as a monster and a bane to human 
society, the law sets a note of infamy upon him, puls him 
out of its protection, and talofs no further care of him than 
barely to see ^him executed. He is then called attaint, 
{ittmctua^ stained or blackened. He is longer of any 
credit or reputation; he cannot be a witness in any court; 
neither is he capable of performing the functions of another 
man; for, by an anticipation of his punishment, he is 
already dead in law. This is after judgment : for there is 
a great difference between a man convicted and attainted; 
thougVi they are frequently through inaccuracy confounded 
together. After conviction only, a man is lialde to none 
of those disabilities: for there is still in contemplation of 
Jaw^ a possibility of his innocence. Something may he 
offered in arrest of judgment : the indictment may ho erro- 
neoiis^wbich will render his guilt uncertain, and thereupon 
the present conviction may be quashed : he may obtain a 
pardon, which supposes some latent sparks of merit, whicli 
plead in extenuation of his ftiult. But when judgment is once 
pronounced, both law and feet conspire to prove him com- 
pletely guilty; and there is not the rjemotest possibility left 
of any thing to be said in his favour. Upon judgment there- 
fore of death;, and not before, the attainder of a criminal com- 
mences : or upon such circumstances as are equivalent to 
judgment of death ; as judgment of outlawry on a capital 
crime, pronounced for absconding or fleeing from justice, 
which tacitly confe^eses the guilt. And therefore eitheV. 
upon judgment of outlawry, or of death, for treason or 
felony, a man shall be said to be ^tainted. 



QUESTIONS. 

I What qitestion is a^ed of the prisoner, whom the jury have pro- 
nounced guilty ? • 

W'lieA ift the peculiar advantag;e of liavinfr the species of punish- 
ment ascertained for every offence ? 

What is the immediate inseparable consequence of judgment of 
senten<re of death ? 

• What is attainder ? ^ 

What is the difference* between a man convicted^ and a man 
(ittaiided ? 
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REVERSAL OF JUDGMENT. 


We are next to consider how judgements, with their 
several connected consequences, of attainder, forfeiture, and 
corruption of blood, may be Sut aside, ihcre are two ways 
of doing this ; :)ither by falsifying or reversing the judg- 
ment, or pise by reprieve or pardon. 

A judgment may he falsified, reversed, or avoided, in 
some cases without a WTit of error, thus, if any judgment 
whatever be given by persons, who had no good commission 
to proceed against the person condemned, it is void : and 
may be falsified by shewing the special matter without writ 
of error. . 

A judgment may also be reversed, by writ of error; 
which lies from all inferior criminal jurisdictions to the 
court of king’s bench, and from the king s bench to the 
house of peers ; and may be brought for notorious mistakes 
in tbe^^idgment or other parts of the record: as where a 
manis found guilty of perjury and receives the judgment of 
felony, or for other less palpable errors, which, though 
allowed out of tenderness to life and liberty, are not much 
to the credit or advancement of the national justice. 

Lastly, to reverse the attainder by act of parliament. 
This may be and hath been frequently done, upon motives 
of compassion, or perhaps from the zeal of the times, after 
a sudden revolution in the government, without examin- 
ing too closely into the truth or validity of the errors 
assigned. And sometimes, though the crime be universally 
’ acknowledged and coi^fessed, yet the merits of the criminars^ 
family shall after his death obtain a restitution in blood, 
honours, and estate, or some, or^one of them, by act of 
parliament ; which, so fai^as it extends, has all the effpct of 
reversing the attainder, without casting any reflections 
'^txppil the justice of the preceding sentence. 

" When judgment, pronounced upon conviction, is falsified 
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reversed, all foriJcr proceedings are iibsolutely se{ 
aside, and the party stands as if he *had never been at all 
Accused ; restored in this credit, his capacity, his blood, and 
nis estate : but he §till remains liable to another prosecution 
for the same offence : for, the first being erroneous, he 
never was in jeopardy thereby. 


• QUESTIONS. 

How many ways are there of setting aside judgment ? 
How may judgment be reversed •* 

What is the effect of Reversing the judgment? 



REPRIEVE AND PARDON. 


The only othfer remaining w^ys of avoiding the exe- 
cution of the judgment are by a reprieve, or a pardon ; 
whereof the former is temporary only, the latter per- 
manent. ’ ’ 

I. A reprieve, from reprendre^ to take hack, is the'-with- 
drawingof a sentence for an interval of time ; whereby the 
execution is susp^ded. This may be, first, ejc arhitrio 
judicis ; either before or after judgment : as, where the 
judge is not satisfied with the verdict, or the evidence is 
suspicious, or the indictment is insufficient, or he is doubt- 
ftil whether the offence be within clerg-y ; or sometimes if 
it be a small felony, or any favourable circumstances .appear 
in the criininars character, in order to give room to apply 
to the crown for either an absolute or conditional pardon. 

The last and surest resort is in the king's most gracious 
pardon ; the granting of which is the most amiable pre- 
rogative of the crown. Law, says an able writer, cannot l)e 
framed on principles of compassion to guilt ; yet justice, 
by the constitution of England, is bound to be admin- 
istered in mercy ; this is promised by the king in his coro- 
nation oath, and it is that act of his government, which is 
the most personal and most entirely his own. The king 
himself condemns no man ; that rugged task he leaves to 
his courts of justice : the great operation of his sceptre is . 
mercy. His power of pardoning was said by our Saxon 
ancestors to be derived a lege eua* dignitaiis : and it is 
declared in parliaments by statute 27 Hen. VIII. c. 24, that 
no other person hfth power to pardon or remit arij^ 
treasons or felonies whatsoever ; but that the king hath ^ 
the whole and sole powder* tberepf, united and knit to the 
imperial crown of this mlm. 

This is indeed one of the great advantages of monasrhy 
in general, above any other form of government ; that there 
is a magistrate, who has it in his power to extend mercy, 
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wherever he thinks '‘it is deserved: holiling: a court of 
equity in his own breast, to soften the rig^our of the general 
law, in such criminal cases as merit an exemption from 
punishment. IV^lnns, according to some theorists, should 
be excluded in a perfect legislation, where punishments are 
mild but certain ; for that the clemency of the prince seems 
a tacit disapprobation of the laws. But the exclusion of 
pardons must necessarily introduce a very dangerous power 
jn the judge or jury, that of construing the criminal law 
by the spirit instead rjf the letter; (#r else it must be 
holden, what no man will seriously avow, that the situation 
and circumstances of the offender, though they alter not 
the essence of tht crime, Might to make no distinction 
in tITe punishment. In democracies, howeiier, this point of 
pardon can ne^er subsist : for there, nothing higher is 
acknowledged than the magistrate who administers the 
laws : and it would be impolitic for the power of judging 
and of pardoning to centre in one and the same person. 
This, as the president Montesquieu observes, would oblige 
him very often to contradict himself, to make and to unmake 
his decisions : it would tend to confound all ideas of right 
among the mass of the people ; as they w’ould find it dif- 
ficult to tell, whether a prisoner were discharged by his 
innocence, or obtained a pardon through favour. In 
Holland, therefore, if there he no sladtholder, there is no 
power of pardoning lodged in any other merabea of the 
slate. But in monarchies the king acts in a superior sphere: 
and, though he regulates the whole government as the first 
mover, yet he does not appear in any of the disagreeable or 
invidious parts of it. Whenever the nation see him per- 
sonally engaged, it is only in works of legislature, muni- 
ficence, or compassion. To him, therefore, the people look 
up as the fountain of nothing hut bounty, grace, and 
honour ; and these repeated acts of goodness, coming imme- 
diately from his own hand, endear the sovereign to his 
subjects, and contribute more than anything to root in 
^heir hearts that filial affection, and pgrsonal loyalty, which 
are the sure stablishraent of a prince. 

The king may pardon all offences merely against the 
crow^i, or the public ; excepting, firstly, that, to preserve the 
of the subject, the committing any man to prison 
out of the realm, is by the habeas corpus act, 31 Car. II. 
c. *2, made a pramunire, unpardonable even by the king 
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Nor, secondly, can the king pardon, ^iiere private justice ii 
principally concerned in 'the prosecution of offenders : “ no 9 
potest rex gratiam facere cum injuria rt damno aliorum* 
Therefore the king cannot pardon a common nuisance 
while it remains unredressed, or so as to prevent an abate 
mcnt of it ; though afterwards he may remit the fine 
because, though the prosecution is vested in the king t< 
avoid multiplicity of suits, yet, during its continuance, thii 
offence savours more of the nature of a private injury t< 
each individual iri^ the neighbourhood, than of a publi< 
wrong. Neither, lastly, can the king pardon an offence 
against a popular or penal statute, after information brought 
for thereby the informer liath* acquired !i private propertj 
in his part of the penalty. 

There is also a restriction of a peculiar nature, tha 
affects the prerogative of pardoning, in case of parliamen 
tary impeachments : viz. that the king's pardon cannot b< 
pleaded to any such impeachment, so as to impede thi 
inquiry, and stop the prosecution of great and noto- 
rious offenders. Therefore when, in the reign of Charles 
the second, the earl of Danby was impeached by hi 
house of commons of high treason, and other misde- 
mesnors, and pleaded the king's pardon in bar of the same 
the commons alleged, “ that there was no precedent, tha 
ever any pardon was granted to any person impeached hi 
the commons of high treason or other high crimes depending 
the impeachment;" and thereupon resolved, “ that tb 
pardon so pleaded was illegal and void, and ought not to b< 
allowed in bar of the impeachment of the commons o 
England for which resolution they assigned this reasoi 
to the house of lords, “ that the settnig up a pardon to hi 
a bar of an impeachment defeats the whole use and effec 
of impeachments ; for should this point be admitted, oi 
stand doubted, it would totally discourage the exhibiting anj 
for the future ; whereby the chief institution for the pre 
servation of the government would be destroyed." Sooi 
after the revolution, ^,he commons renewed the same claim 
and voted, “that a pardon is not pleadable in bar of ar 
impeachment." And, at length, ^ was enacted by the act 
of settlement, 12 & ISIW. III. c. 2. “that no pardor 
under the great seal of England shall be pleadable tofn^r 
impeachment by the commons in parliament.'* But aftej 
iil^^ inipeachinent has been solemnly heard and determined 
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• it is not understood that the lyng-'s royal grace is farther 
restrained or abridgA : for, after the impeachment and 
attainder of the six rebel lords in lVl5, three of them were 
from time to timo reprieved by the crown, and at length 
received the ben^lit of the king's most gracious pardon. 


QUESTIONS. 

* What is a Reprieve ? • 

What is a Pardon ? How, and by w'hom granted ? 

W'hat is the difference between a Monarchy, and a Democracy, 
with reference to thefiower of ^rdonytg ? 

Ca«i the King pardon all offences ? ^ 

Can the King's^ardon he pleaded to an impeachment by the House 
of Commons ? * 

Mliat case in English history raised, and l^^to the settlement of 
this question ? 

Can the king pardon one who has been impeached, after the 
impeachment has been heard and determined 
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THE RISE, PROGRESS, AND GRADUAL IMPROVEMENTS 

'Eatos of linglanb."^ 


Before we ‘enter on the subject of this chapter, in 
which I propose, l)y way of supplement tS the whole, to 
attempt an historical review of the most remarkable 
changes and alterations that have happened in the laws of 
England, I must first of all remind the student, that the 
rise and progress of many principal points and doctrines 
have been already pointed out in the course of these com> 
inentaries, under their respective divisions ; these heaving 
therefore l^eon particularly discussed already, it cannot be 
expected that 1 should re-examine them with any degree 
of minuteness ; which would be a most tedious under- 


taking, What I therefore at present propose, is only to 
mark out some outlines of an English juridical history, 
by taking a chronological view of the state of our law's, 
and their successive mutations at diff'erent periods of time. 

The several periods, under which I shall consider the 
state of our legal polity, are the following six: 1, From 
the earliest times to the Norman con<}uest ; 2, From the 
Norman conquest to the reign of king Edward the First ; 
3, From thence to the Reformation ; 4, From the Refor- 
mation to the Restoration of king Charles the Second ; 5, 


From thence to the Rejvolntion in 1688 ; 6, F'rom the 
Revolution to the present time. 

1. And, first, with*" regard to the ancient Britons, the 
aborigines of our island, we have so little handed down to 


\ 


• This very masterly and comprehensive sketch of the history and']|y«(\- 
,s of our laws, forms the concluding chapter of the Comiuentarics, and is ' 
t presented entire. 
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ns concernin#^ them wijth any tokrahle certainty, that dhr 
inquiries here must needs be very fruitless "and defective. 
However, from C'atjsar's account of the tenets and discipline 
«of the ancient Druids in Gaul, in whom centred all the 
learning of tliese 'ivestern parts, and who w'ere, as he tells 
us, sent over to Britain, (that is, to the island of Mona 0|. 
Anglesey,) to be instructed, we may collect a few points 
which bear a great adinity and resemblance to some of the 
modern doctrines of our English law. Particularly, the 
iflery notion itself of an oral unwritten law, delivered down 
from ago to agi*, by ciiStorn and tradition merely, seems 
derived from the practice of the Druids, who never com- 
mitted any of thoijj instructions to writing : possibly for 
wantpf letters ; since it is remarkable that in all the anti- 
quities, unquestionably British, which the tndustry of the 
moderns has dfl?covered, there is not in any of timm the 
least trace of any cliaracter or letter tii^be found. The 
partible quality also of lan<ls. by the custom of gavel- 
kind^', which still obtains in many parts of England, and 
did universally over Wales till the reign of Henry VIII., 
is undoubtedly of British original. Se likewise is the 
ancieift division of the goods of an intestate between his 
widow and children, or next of kin ; which has since been 
revived by the statute of distributions t- And we may 
also remember an instance of a slighter nature mentioned 
in the present volume J, where the same custom has con- 
tinued from Cmsar’s time to the present ; that of burning 
a woman guilty of the crime of petit treason by. killing 
her husband. 

The great variety of nations, that successively, broke in 
upon and destroyed both the British inhabitants and con- 
stitution, the Korna/ls, the Piets, and, after them, the 
various clans of Saxons and Danes, must necessarily have 
caused great confusion and uncertainty in the laws and 
antiquities of the kingdom; as they were very soon in- 
corporated and blended together, and therefore, we may 
suppose, mutually communicated to each other their 
Respective usages, in regard to the rights of property and 

* Gavcl-kiiul was a custom which hinds descended to all the bods at 
once^ftcad of the eldest son only. * 
ante, page 287 — 289. 

• I The fourth volume of the Commentaries. 
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tlte punishment of crimes^ So that it is morally impose 
sible to trace* out with any degree of accuracy when the 
several mutations of tlbe common law were made, or what 
was the respective original of those siveral customs we at, 
present use, by any chemical resolutiorr of th^m to their 
first and component principles We can seldom pro|;iounce, 
that this custom was derived from the Britons ; that was 
left behind by the 'Romans; this was a necessary pre- 
caution against the Piets ; that was introduced by 
Saxons; discontinued by the Danes, but afterwards iri*- 
stored by the Normans. • 

Wherever this can be done, it is a matter of great 
curiosity, and some use : but this can very rarely be the 
case ; not only from the reason above mentioned, hut also 
from many others. First, from the nature of traditional 
laws in general ; which, being accommodated to the exi- 
gencies of the tim^s, suffer by degrees insensible variations 
in practice : so that, though upon comparison we plainly 
discern the alteration of the law from what it was five 
hundred years ago, yet it is impossible to define the precise 
period in which «that alteration accrued, any more than 
we can discern the changes of the bed of a river, •.which 
varies its shores hy continual debreases and alluvions. 
Secondly, this becomes impracticable from the antiquity of 
the kingdom and its goveniment : which alone, though it, 
had been disturbed by no foreign invasions, would make it 
impossible to search out the original of its laws ; unless we 
had as authentic monuments thereof as the Jews had hy 
the hand of Moses. Thirdly, this uncertainty of the true 
origin of ^particular customs must also in part have arisen 
from the means whereby Christianity was propagated among 
our Saxon ancestors in this island ; by learned foreigners 
brought over from Home and other countries, who undoubt- 
edly carried with them many of their own national customs ; ‘ 
and probably prevailed upon the state to abrogate such 
usages as were inconsistent with our holy religion, and to 
introduce many others 'that were more conformable thereto. 
And this perhaps mny have partly been the cause that ^ 
find not only some rules of the mosaical, hut also of th^ 
imperial and pontifical laws, blended and adopted into ] 
3ur own system. * 

. A fartlier reason may he also given for the great vaHet....,, 
pd of course the uncertain original, of our ancient esta . 
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hHshed castoms ; even after the *8axon government was* 
firmly established in this island : yiz.»the subifiyision of the 
kingdom into an h^tarchy, consisting of seven inde- 
pendent kingdoms, peopled and governed by different clans 
and colonies. Tlfis must necessarily create an infinite 
diversity of laws : even though all those colonies, of Jutes, 
Angles, Anglo Saxons, and the like, originally sprung 
from the same mother-country, the great northern hive ; 
which poured forth its warlike progeny, and swarmed all 
over Europe, in the sixth and seventh centuries. This mul- 
tiplicity of laws will neces*sarily be the case in some degree, 
where any kingdom is cantoned out into provincial esta- 
blishments ; and no'k under o^e copimon dispensation of 
laws, Ijjough under the same sovereign power. Much 
more will it happen where seven unconnected states are to 
form their own constitution and superstructure of govern- 
ment, though they all begin to build ujWh the same or 
similar foundations. 

When therefore the West Saxons had swallowed up all 
the rest, and king Alfred succeeded to the monarchy of 
England, whereof his grandfather Egbert the founder, 
his mighty genius prompted him to undertake a most great 
and necessary work, which he is said to have executed in 
as masterly a manner ; no less than to new-model the con- 
stitution ; to rebuild it on a plan that should endure for 
ages ; and, out of its old discordant materials which ^ere 
heaped upon each other in a vast and rude irregularity, to 
form one uniform and well-connected whole. This he 
^‘ffected, by reducing the whole kingdom under one regular 
and gradual subordination of government, wberefh each 
man was answerable to his immediate superior for his own 
conduct and that of his nearest neighbours : for to him 
we owe that master-piece of judicial polity, the subdivision 
of England into tithings and hundreds, if not into counties; 
all under the influence and administration of one supreme 
magistrate, the king ; in whom, as inV general reservoir, 
all |;he executive authority of the law was lodged, and from 
whom justice was dispersed to every part of the nation by 
aistinct, yet communicating, ducts and channels; which 
.Wise institution has been preserved for near a thousand 
f years uiichanged, from Alfred's to tfie present time. He 
EjLf like another Theodosius, collected the various customs 
F he found dispersed iu the kingdom, and reduced and 
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'digested them into one ufiiform system or code of laws, in 
his Dom-bec, or liher^udicialis. This he compiled for the 
use of the court-baron, hundred, and county-court, the 
court-leet, and sheriff s touni * ; tribunals, which he 
established, for the trial of all causes civil and ^criminal, in 
the very districts wherein the complaint arose : all <of them 
subject however to be inspected, controlled, and kept within 
the bounds of the universal or common law, by the king’s 
own courts ; which were then itinerant, being kept in the 
king’s palace, a»d removing with his household in th6se 
royal progresses which he continually made from one end 
of the kingdom to the other. 

The Danish invasipn aijtd conquest, which introduced 
new foreign qustoms, was a severe blow to this noble fa- 
bric : but, a plan, so excellently concerted, could never be 
long tlfrown aside. So that, upon the expulsion of these 
intruders, the CToglish returned to their ancient law: re- 
taining however some few of the customs of their late 
visitants ; which went under the name of Dm^e-Lage : as 
the code compiled by Alfred w'as called the West* Saxon- 
Lnge ; and th^’ local constitutions of the ancient kingdom 
of Mercia, which obtained in the countries nearest to Wales, 
and probably abounded with many British customs, were 
called the Metxen Lage, And these three laws w^ere, 
about the beginning of the eleventh century, in use in dif- 
ferent counties of the realm : the provincial polity of 
counties, and their subdivisions, having never been altered 
or discontinued through all the shocks and mutations of 
government, from the time of its first institution ; though 
the law]^ and customs therein used have, (as we shall see,) 
often suffered considerable changes. 

For king Edgar (who besides his military merit as 
founder of the English navy, was also a most excellent civi( 
governor), observing the ill effects of three distinct bodies 
of laws, prevailing at once in separate parts of his domi- 
nions, projected and Jfiegan what his grandson king Edward < 
the Confessor afterwards completed ; viz., one uniform ,idi- 
gest or body of laWs to be observed throughout the whole 

— - — — ^ ^ — 

court-baron was the court of civil, and the court-loot that of* 
-(luminal Jurisdiction, within a mmor, Th<? county-court was that of civil, ; 
awl the sheriff's- touin that of criminal jurisdiction, within a county. Tfic 
l^iindred-coiirt was in the hundi'cd, what tho county-court was in 
?%ountv. 
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liingdom : being probably no mow; than a revival of king ' 

- “Alfred’s code, with some improvements suggested by neces- 
sity and experience ; particularly the incorporating some of 
the British, or rather Mercian customs, and also such of 
the Danish m were'reasonable and approved, into the West- 
Sason-Lage, which was still the ground-work of the 
whole. And this appears to be the best supported and 
most plausible conjecture, (for certainty is not to he ex- 
pected), of the rise and original of that admirable system 
of tmaxims and unwritten customs, which v now known by 
the name of ‘the commoiflaw,’ as extending its authority 
universally over all the realm ; and which is doubtless 
of Saxon parentage. 9 ^ ^ 

Amo/ig the most remarkable of the Saxon laws we may 
reckon, 1 . The constitution of parliaments, or rather, ge- 
neral assemblies If the principal and wisest men*in the 
nation : the wiitena-gemote^ or commune twnsilium of the 
ancient Germans, which was not yet reduced to the forms 
and distinctions of our modern parliament, without whose 
concurrence, however, no new law could be made, or old 
one altered. 2. The election of their magistrates by the 
people : •originally even that of their kings, till dear-bought 
experience evinced the convenience and necessity of esta- 
blishing an hereditary succession to the crown. But that of 
all subordinate magistrates, their military officers, or here- 
tochs, their sheriifs,theirconservatorsof the peace, their^oro- 
ners, their port-reeves, since changed into mayors and bailiffs, 
and even their tithing-men and borsholders at the leet, 
continued, some to the Norman conquest, others for two 
centuries after, and some remain to this day. 8 , The 
descent of the crown, when once a royal family was esta- 
blished, upon nearly the same hereditary principles upon 
which it has ever since continued : only that, perhaps, in 
ciase of minority, the next of kin of full age would ascend 
the throne, as king, and not as protector ; though, after his 
death, the crown immediately revert^j) back to the heir. 
4, ,The great paucity of capital punishments for the first 
offence, even the most notorious offenders being allowed to 
commute it for a fine or werp-gild, or, in default of payment., 
.perpetual bondage ; to which our < benefit of clergy’ has now 
^ in some* measure succeeded. 5. The prevalence of certain 
customs, as heriots and military services in proportion to 
vVf ry man’s land, which much resembled the feodal consti- 
s2 
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tlition ; but y«t were exempt fronj all its rigorous hard- 
ships : and Which migr be well enough accounted for,, by- 
supposing them to be brought from the continent by the 
first Saxon invaders, in the primitive moderation and 
simplicity of the feodal law; before it 'got into the hands 
of the Norman jurists, who extracted the most' slavish 
doctrines and oppressive consequences out of what was 
originally intended as a law of liberty. 6. That their 
estates were liable to forfeiture for treason, but that the 
doctrine of eschi^ats and corruption of blood for felony,* or 
any other cause, was utterly unknown amongst them. 7. 
The descent of their lands to all the males equally, with- 
out any right of primogeniture ; a custom which obtained 
among the Britons, was agreeable to the Roman Iq^v, and 
continued aihong the Saxons till the Norman conquest: 
thougl^ really inconvenient, and more esjfecially destructive 
to ancient families : which are in monarchies necessary to 
be supported, in order to form and keep up a nobility, 
or intermediate state between the prince and the common 
people. 8. The courts of justice consisted principally of 
the county courts, and in cases of weight or nicety the 
kind’s court held before himself in person, at the time of his 
parliaments, which were usually holden in different places, 
according as he kept the three great festivals of Christmas, 
Easter, and Whitsuntide. An institution which was adopted 
by king Alonzo VII. of Castile, about a century after the 
conquest : who at the same three great feasts was wont to 
assemble his nobility and prelates in his court ; who there 
iieard and decided all controversies, and then, having 
received his instructions, departed home. These county 
courts however differed from the modern ones, in that the 
ecclesiastical and civil jurisdiction 'were blended together, 
the bishop and the earldorman or sheriff sitting in the same 
county court ; and also that the decisions and proceedings* 
therein were much more simple and unembarrassed : an 
advantage which will always attend the infancy of any 
laws, but wear off as they gradually advance to antiquity. 
9, Trials among la people who had a very strong tincture 
of ii^rstition, were permitted to be by ordeal, by the 
or morsel of execration *, or by wager of law . 

— , S» .1 L. 

* The trial by corsned, which was a kind of ordeal, was when the de- 
fendant took the sacrament, invoking Heaven at the same time to witiji^sp 
his innocence, and praying that Bociionental broad might choke him 
t guilty of falsehood. 
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compurgators*, if the party chose it, but frequently 
they were also by jury : for, whether or not their juries 
consisted precisely •£ twelve men, or were bound to a 
'strict unaiymity ; • yet the general constitution of this 
admirable criterion of truth, and most important guardian 
both of public and private liberty, we owe to our Saxon 
ancestors. Thus stood the general frame of our polity at 
the time of the Norman invasion ; when the second 
PERIOD of our legal history commences. 

II. This remarkable ovent wrought as great an alter- 
ation in our laws, as it did in our ancient line of kings : and 
though the alteration of the former was effected rather by 
the consent of the peojile, thd!i an/ right of conquest, yet 
that c(tnsent seems to have been partly extorted by fear, 
and partly givei* without any apprehension of con- 
sequences which afterwards ensued. •• 

1. Among the first of these alterations, we may reckon the 
separation of the ecclesiastical courts from the civil : 
effected in order to ingratiate the new king with the popish 
clergy, who for some time before had been endeavouring all 
over Eqrope to exempt themselves from the secular power ; 
and whose demands the conqueror, like a politic prince, 
thought it prudent to comply with, by reason that their 
reputed sanctity had a great influence over the minds of 
the people; and because all the little learning of the times 
was engrossed into their hands, which made them fieces- 
sary men, and by all means to be gained over to his inter- 
ests. And this was the more easily effected, because, the 
disposal of all the epivscopal sees being then in the breast of 
the king, he had taken care to fill them with Italian and 
Norman prelates. • 

2. Another violent alteration of the English consti- 
tution consisted in the depopulation of whole countries, for 
the purposes of the king's royal diversion ; and subjecting 
both them and all the ancient forests of the kingdom, to 
the unreasonable severities of forest* laws imported from 
the continent, whereby the slaughter of # beast was made 
almost as penal as the death of a man. In the Saxon 

• ‘ fVaper of law * was, when the defendant, instead of trying his cause 
by M'iineBSCB of the facts, before a jury, swore solenanly in court that hp 
wan in Abe right, and procured a certain number of other persons, to 8wear 
believed himt upon which he was acquitted without further 
inquiry. The non-professional reader will be surprised to hear that 
li»is mode of trial was in force within the last two years ! 
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times, thoug^b no nnan was allowed to kill or chase the. 
kingp’s deer, yet he might start any game, pursue, and kifl 
it, upon his own estate* But the rigour of these new con- 
stitutions vested the sole property o^. all the game in 
England in the king alone ; and no man was* entitled to 
disturb any fowl of the air, or any beast of the field, of 
such kinds as were specially reserved for the royal amuse- 
ment of the sovereign, without express licence from the 
king, by a gnint of a chase or free- warren: and those 
franchises were granted as much, with a view to preserve 
the breed of animals as to indulge the subject. From a 
similar principle to which, though the forest laws are now 
mitigated, and by degrees grjwn entirfly obsolete, yet from 
this root has oprung a bastard slip, known by the name oi 
the garne laws, now arrived to and wantoping in its highest 
vigour ; both founded upon the same unreasonable notions 
of permanent property in wild creatures; and both pro- 
ductive of the same tyranny to the commons : but with 
this difference, that the forest laws; established only one 
mighty hunter throughout the land, the game laws have 
raised a little N‘imrod in every manor 

3. A third alteration in the English laws was 1>y nar> 
rowing the remedial influence of the county courts, the 
great seats of Saxon justice, and extending the original juris- 
diction of the king’s justiciars to all kinds of causes, arising 
in all' parts of the kingdom. To this end the aula regis^ 
with all its multifarious authority, was erected ; and a 
capital justiciary appointed, with powers so large and 
boundless, that he became at length a tyrant to the people, 
and formidable to the crown itself. The constitution of 
this court, and the judges themselves who presided there, 
were fetched from the duchy of Normandy : and the con- 
sequence naturally was, the ordaining that all proceedings^ 
in the king’s courts should be carried on in the Norman, 
instead of the , English language. A provision the more 
necessary, because none of his Norman justiciars under- 
stood English ; b^j; as evident a badge of slavery as ever 
was imposed upon a conquered people. This lasted till 
king Edward the third obtained a double victory, over the 
armies of France in thfir own country, and their language * 
It; our courts here at home. But there was one mischief 

“ ' — ■ : 

^The game laws ore much altered and improved bjr recent cnactuieut». 
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too deeply rooted thereby, and wjiicb this caution of kiflg^ 
Ejward came too late to eradicate. ^ Instca(> of the plain 
and easy method of determining suits in the county courts, 
,the chicanes and suBtilties of Norman jurisprudence had 
taken possession of the king s courts, to which every cause 
of conge<[uence was drawn. Indeed that age, and those 
immediately succeeding it, were the era of refinement and 
subtilty. There is an active principle in the human soul, 
that will ever be exerting its faculties to the utmost stretch, 
irv whatever employment, by the accidents of time and 
place, the general plan of education, or the (fiistoms and 
manners of the age and country, it may happen to find 
itself engaged. northern conquerors of Europe were 

then emerging from the grossest ignorance in point of 
literature ; and those who had leisure to cultivate its pro- 
gress, were such^inly as were cloistered in monasteries, the 
rest being all soldiers or peasants. AbJ, unfortunately, 
the first rudiments of science which they imbibed were 
those of Aristotle's philosopliy, conveyed through the 
medium of his Arabian commentators ; which were brought 
from the east by the Saracens into Palestine and Spain, and 
translated into barbarous Latin. So that, though the 
materials upon which they were naturally employed, in the 
infancy of a rising state, were those of the noblest kind ? 
the establishment of religion, and the regulations of civil 
polity ; yet having only such tools to work with, their 
execution was trifling and flimsy. Both the divinfty and 
the law of those times were therefore frittered into logical 
distinctions, and drawn out into metaphysical subtilties, 
with a skill most amazingly artificial ; but which serves no 
other purpose^ than to show the vast powers of the human 
intellect, however vailily or preposterously employed. — 
Hence law in particular, which, being intended for universal 
’ reception, ought to be a plain rule of action, became a 
science of the greatest intricacy especially when blended 
with the new refinements engrafted jupon feodal property : 
which refinements were from time to time gradually intro- 
duced by the Norman practitioners, witUa view to supersede, 
as they did in great measure, the more homely, but more in- 
, telligible, maxims of distlibutive justice among the Saxons. 
And, t*o say tlm truth, these scholaAic reformers have trans- 
mitted their dialect and finesses to posterity, so interwoven 
the body of our legal polity, that they cannot now >>€ 
taken out without a manifest injury to the substance. 
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Statute after statute has ir later times been made, to pare 
off these trouKesome excrescences, and restore the comn]04*/ 
law to its pristine simplicity and vigour ; and the endea /our 
has greatly succeeded : but still the '^scars are deep and 
visible ; and the liberality of our modern courts of justice 
is frequently obliged to have recourse to unaccountable 
fictions and circuities, in order to recover that equitable 
and substantial justice, which for a long time was totally 
buried under the narrow rules and fanciful niceties of a 
metaphysical and ^Norman jurisprudence. 

4. A fourth innovation was the‘ introduction of the trial 
by combat, for the decision of all civil and criminal ques- 
tions of fact in the last resort. This s^as the immemorial 
practice of all the northern ^nations ; but first reduced to 
regular and stated forms among the Burgundi, about the 
close of the fifth century : and from thbm it passed to 
other nations, penticularly the Franks and the Normans : 
which last had the honour to establish it here, though 
clearly an unchristian, as well as most uncertain, method of 
trial. But it was a sufficient recommendation of it to the 
conqueror and Ws warlike countrymen, that it was the 
usage of their native duchy of Normandy. 

5. But the last and most important alteration, both in 
our civil and military polity, was the engrafting on all 
landed estates, a few only excepted, the fiction of feodal 
tenure ; which drew after it a numerous and oppressive 
train df servile fruits and appendages ; aids, reliefs, primer 
seisins, wardships, marriages, escheats, and fines for alien- 
ation ;* the genuine consequences of the maxim then 
adopted, .that all the lands in England were derived from* 
and holderii mediately or immediately, of the crown. 

The nation at this period seems tb have groaned under 
as absolute a slavery, as was in the power of a warlike, and 
ambitious, and a politic prince to create* The consciences 
of men were enslaved by sour ecclesiastics, devoted to a 
foreign power, and unconnected with the civil state under 
which they lived ; whb now imported from Rome for the 
first time the whele fiirrago of superstitious novelties 
which had been engendered by the blindness and corruption 
of the times, between the first finission of Augustin the 
monk, and the Normal conquest ; such as transiibstan- 
tiation, purgatory, communion in one kind, and the woN 

* Soe them explained, ani0 
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«hip of saints and irnages ; not forgetting the uni verbal 
' supremacy and dogmatical infallibility of the holy see. 
Ihe laws too, as well as the prayers, were administered in 
an unknown tongife. The ancient trial hy jury gave way 
to the impious decision by battle. The forest laws totally 
restrained all rural pleasures and manly recreations. And in 
cities and towns the case was no better ; all company being 
obliged to disperse, and fire and candle to be extinguished^ 
by eight at night, at the sound of the melancholy curfeu. 
•The ultimate property of all lands, ^nd a considerable 
share of the present pi^fits, were vested in Hie king, or by 
him granted out to his Norman favourites; who, by a 
gradual progression of slavep^, w^re absolute vassals to the 
croi\n, and as absolute tyrants to the commons. Unheard 
of forfeitures, talliages, aids, and fines, were arbitrarily 
extracted fronf the pillaged landholders, in puvsuance of 
the new system of tenure. And to tfwwn all, as a con- 
sequence of the tenure by knight service, the king had 
always ready at his command an army of sixty thousand 
knights or milites, who were bound, upon pain of con- 
fiscating their estates, to attend him in time of invasion, or 
to quell any domestic insurrection. Trade or foreign mer- 
chandise, such as it then was, was carried on by the Jews 
and Lombards ; and the very name of an English fleet, 
which king Edgar had rendered so formidable, was utterly 
unknown to Europe : the nation consisting wholl}; of the 
clergy, who were also the lawyers; the barons, or great 
lords of the land ; the knights or soldiery, who were the 
subordinate landholders ; and the burghers, or inferior 
tradesmen, who from their insignificancy happily retained, 
in their socage and burgage tenure, some points of their 
ancient freedom. AH the rest w'ere villeins or bondmen. 

From so complete and well-concerted a scheme of ser- 
vility, it has been the work of generations for our ancestors 
to r^eem themselves and their posterity into that state of 
liberty which we now enjoy : and ^hich therefore is not 
to be looked upon as consisting of mere encroachments 
on the crown, and infringements oii^ the prerogative, as 
eome slavish and narrow-minded writers in the last century 
endeavoured to maintain: but as, in general, a gradual 
restatation of that ancient constitution, whereof our Saxon 
iiifefathers bad been unjustly deprived, partly by the policy, 
"^'and partly by the force, of the Norman, How that 
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rds^oration has, in a long series of years> been step by step 
effected, I now -proceed to inquire. ^ 

William Rufus proceeded on his fathers plan, and r in 
some points extended it ; particularly with regard to the 
forest laws. But his brother and successor, Ibenry the 
First, found it expedient, when first he came to the c^yown, 
to ingratiate himself with the people ; by restoring, as our 
monkish historians tell us, the laws of king Edward the 
Confessor. The ground whereof is this : that by charter 
he gave up the great grievances of marriage, ward, and 
relief, the beiteficial pecuniary fruits' of his feudal tenures ; 
but reserved the tenures themselves, for the same military 
purposes that his father introduced thf^. He also abo- 
lished the curfeu ; for, though it is mentioned in our laws a 
full century aftei^ards, yet, it is rather spoken of as a known 
time of might, so denominated from that abrogated usage, 
than as a still subsisting custom. There is extant a code 
of laws in his name, consisting partly of those of the Con- 
fessor, but with great additions and alterations of his own ; 
and chiefly calculated for the regulation of the county 
courts. It contains some directions as to crimes and their 
punishments, that of theft being made capital in his "eign, 
and a few things relating to estates, particularly as to the 
descent of lands ; which being by the Saxon laws equally 
to all the sons, by the feodal or Norman to the eldest only, 
king Henry here moderated the difference ; directing the 
eldest son to have only the principal estate, primurnpatris 
feudum^* the rest of his estates, if he had any others, 
being equally divided among them all. On the other 
band, he gave up to the clergy the free election of bishops, 
and mitred abbots ; reserving however these ensigns of 
patronage, conge d^esUrCf custody ' of the temporalties 
when vacant, and homage upon their restitution. He 
lastly united again for a time the civil ^and ecclesiastical 
courts, which union was soon <lis8olved by his Norman 
clergy : and^ upon that^final dissolution, the cognizance of 
testamentary causes seems to have been first given to the 
ecclesiastical court. The rest remained in his father's time : 
from whence we may easily perceive how far short this was 
of a thorough restitution of king Edward's, or the Saxon, 
laws. ^ 

The usurper Stephen, as the manner of usurpers is, 
promised much at his accession, especially with regard tO^ 
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redressing* the grievamces of the forest laws, but performed 
.;o great matter either in that or in any otfier point. It- is 
fr«AD his reign, however, that we are to date the intro- 
duction of the^Koman civil and canon laws into thi** 
realm : and at the same time was imported the doctrine of 
appejtls to the court of Home, as a branch of the canon 
law. 

By the time of king Henry the Second, if not earlier, 
the charter of Henry the First seems to have been forgot- 
lien : for we find the claim of marriage, ward, and relief, 
then flourishing in full vigour. The rij^it of primo- 
geniture seems also to have tacitly revived, being found 
more convenient for the j^ublic. than the parcelling of 
estates into a multitude of minute subdivisions. However 
in this prince s reign much was done to methodize the 
laws, and reduce them into a regular order ; as appears 
from that excellent treatise of GlanfH: which, though 
some of it be now antiqpated and altered, yet, when com- 
pared with the code of Henry the First, it carries a manifest 
superiority. Throughout his reign also was continued the 
important struggle of which wc have had occasion so 
often*to mention, between the laws of England and Rome ; 
the former supported by the strength of the temporal 
nobility, when endeavoured to be supplanted in favour of 
the latter by the popish clergy. Which dispute was kept 
on foot till the reign of Edward the First ; when Jhe laws 
of England, under the new discipline introduced by that 
skilful commander, obtained a complete and permanent 
victory. In the present reign, of Henry the Second, there 
are four things, which peculiarly merit the attention of a 
legal antiquarian: 1. The constitutions of the parliament 
at Clarendon, A.D. 1 164, whereby the king checked the 
power of the pope and his clergy, and greatly narrowed the 
total exemption they clairaed/rom the secular jurisdiction : 
though his farther progress was unhappily stopped, by the 
fatal event of the disputes betw^n him and archbishop 
Becket* 2. The institution of the office of justices in 
eyre, in tlie king having divided the kingdom into 

six circuits, a little different from the present, and com- 
missioned these new created judges to administer justice, and 
try writs of assize, in the several counties. These remedies 
are^ said to have been then first invented : before which all 
causes were usually terminated in the county courts, 
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according to the Saxon eustom ; or before the king's 
justiciaries in the aula regisy in pursuance of the Normstii 
regulations. The latter of which tribunals, travelling abbut 
with the king's person, occasioned intolerable expense and 
delay to the suitors ; and the former, however proper for 
little debts and minute actions, where even injustice is 
better than procrastination, were now become liable to too 
much ignorance of the law, and too much partiality as to 
facts, to determine matters of considerable moment. 3. 
The introduction and establishment of the grand assize, or 
trial by speciaVkind ofjury in a wrifof right, at the option of 
the tenant or defendant, instead of the barbarous and Norman 
trial by battle. A. To this time must aIso be referred the 
introduction of escuage, or pecuniary commutation for per- 
sonal military service ; which in process of time was the 
parent o& the ancient subsidies granted to the crown by 
parliament, and the land-tax of later times. 

Richard the First, a brave and^magnanimous prince, was 
a sportsman as well as a soldier; and therefore enforced the 
forest laws with some rigour ; which occasioned many dis- 
contents among hk people : though, according to Matthew 
Paris, he repealed the penalties of loss of eye^; and 
cutting off the hands and feet, before inflicted on such 
as transgressed in hunting; probably finding that their 
severity prevented prosecutions. He also, when abroad, 
composed a body of naval laws at the isle of Oleron, which 
are stiir extant, and of high authority ; for in his time we 
began again to discover, that, as an island, we were 
naturally a maritime power. But, with regard to civil 
proceedings, we find nothing very remarkable in this reign, 
except a few regulations regarding the Jews, and the 
justices in eyre : the king's tbougbis being chiefly taken 
up by the knight-errantry of a croisade against the 
Saracens in the Holy Land. 

In king John’s time, and that of his son Heniy the 
Third, the rigours of tliM feudal tenures and the ferest laws 
were so warmly kept up, that they occasioned many in- 
surrections of the ballons or principal feudatories : which at 
last had this effect, that first king John, and afterwards his 
son, consented to the two famoin charters of English 
liberties, magna charta ahd charta de foresta. Of these 
the tatter was well calculated to redress many grievances, 
|iid encroachments of the crown, in the exertion of 
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law : and the forme; confirmed many liberties of the c&iA'chi 
and redressed many grievances jncident^to feudal tenures, 
of no small moment at the time ; though now, unless con- 
sidered attentivefy, and with this retrospect, they seem but 
of trifling conJern. But, besides these feudal provisions, 
cam was also taken therein to protect the subject against 
other oppressions, then frequently arising from unreasonable 
amercements, from illegal distresses or other process for 
debts or services due to the crown, and from the tyrannical 
• abuse of the prerogative of purveyuijce and pre-emption. 
It fixed the forfeiturtf of lands for felony iff the same man- 
ner as it still remains; prohibited for the future the grants 
of exclusive fishgrics ; and the erection of new bridges so 
asjto oppress the neighbourhood. With respect to private 
rights : it established the testamentary pdwer of the subject 
over part of fiis personal estate, the rest beings distributed 
among his wife and children : it laid dawn the law of dower, 
as it hath continued ever since ; and prohibited the appeals 
of women, unless for the death of their husbands In 
matters of public police and national concern : it enjoined 
an uniformity of W'eights and measures ; gave new 
encouragements to commerce, by the protection of mer- 
chant strangers; ahd forbad the alienation of lands in 
mortmain. With regard to the administration of justice : 
besides prohibiting all denials or delays of it, it fixed the 
court of common pleas at Westminster, that the suitors 
might no longer be harassed with following tlie king's 
person in all his progresses ; and at the same time brought 
the trial of issues home to the very doors of the freeholders, 
by directing assizes to be taken in the proper oounties, and 
establishing annual circuits ; it also corrected some abuses 
then incident to trials by wager of law and of battle ; 
directed! the regular awarding of inquest for life or member; 
prohibited tije king's inferior ministers from holding pleas 
of the crown, or trying any criminal charge, whereby many 
forfeitures might otherwise have* unjustly accrued to the 
exchequer : and regulated the time and place of holding 
the inferior tribunals of justice, th» county court* sheriffs 
tourn, and court-leet. it confirmed and established the 
liberties of the city* of London, and all other cities, 


* An was a ciiiuinal proceeding, whioh might' be insUtuted bf 

one nrivate individual aeoinst another. It is now wholly aboliiilied. 
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boA>tigbs; towns, and ports of the kingdom. And, lastly, 
(which alone woiild have, merited the title that it bears, of 
the great charter,) it protected every individual of the 
nation in the free enjoyment of his life, His liberty, and his 
property, unless declared to be forfeited by the jud^ent of 
his peers, or the law of the land. « 

However, by means of these struggles, the pope in 
the reign of king John gained a still greater ascendant 
here than be ever had before enjoyed ; which continued 
through the long reign of his son Henry the Third : in the 
beginning of w*Aose time the old Sa^on trial by ordeal was 
also totally abolished. And we may by this time perceive, 
in J)racton*s treatise, a still further improvement in the 
method and regularity of the common law, especially in 
the point of pleadings. Nor must it be forgotten, that 
the first traces w'hich remain, of the separation of the 
greater barons from the less, in the constitution of par- 
liaments, are found in the great charter of king John, 
though omitted in that of Henry 111. : and that, towards 
the end of the latter of these reigns, we find the first 
record of any writ <for summoning knights, citizens, and 
burgesses to parliament. And here we conclude the second 
period of our English legal history. 

HI. The THIRD commences with the reign of I'dw'ard the 
First; who hath justly been styled our English Justinian. 
For in his time the law did receive so sudden a perfection, 
that Sir Matthew Halo does not scruple to affirm, that 
more was done in the first thirteen years of his reign to 
settle and establish the distributive justice of the kingdom, 
than in all the ages since that time put together. 

It would be endless to enumerate all the particulars of 
these regulations : but the principal may be reduced under 
the following general heads. ]. He established, confirmed, 
and settled, the great charter, and charter of forests. 2. 
He gave a mortal wound to the encroachments of the pope 
and his clergy, by limiting and establishing the bounds of 
ecclesiastical jurisdiction : and by obliging the ordinary, to 
whom all the goods of«inteslate8 at that time belonged, to 
discharge the debts of the deceased. 3. He defined the 
limits of the several temporal courts of the highest juris- 
diction, those of the kind's bench, common pleas, and 
exchequer ; so as they might not interfere with each 
other s proper business : to dp which they must now have 
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recourse to a fiction* very ne«essary and beneficial- iii the 
present enlarged state of prope^fy. 4. ‘He settled .the 
boundaries of the inferior courts in counties^ hundreds, 
and manors : coni!ning them to causes of no great amount, 
according to tHeir primitive institution ; though of con- 
siderably greater, tlmn by the alteration of the value of 
money they are now permitted to determine. 5. IIo 
secured the property of the subject, by abolishing all arbi- 
trary taxes and talliages, levied without consent of tlu? 

• national council, (i. lie guarded thg common justice of 
the kingdom from nlfiises, by giving up^he royal pre- 
rogative of sending mandates to interfere in private causes. 
He settled the Jorm, solemnities, and effect of fines*, 
levied in the court of common pleas ; though the thing 
itself was of Saxon original. 8. He first Established a repo- 
sitory for the public records of the kingdom; of which 
are ancienter than the reign of his father, and those were 
by him collected. 9. He improved upon the laws of king 
Alfred, by that great and orderly method of watch and 
ward, for preserving the public peace and preventing rob- 
beries, established by the statute of Winchester. 10. He 
settled and reformed many abuses incident to tenures, and 
removeil some restraints on the alienation of landed pro- 
perty, by the statute of quia emptores. 11. He insti- 
tuted a speedier way for the recovery of debts, by granting 
execution not only upon goods and chattels, but also uj>on 
lands, by writ of elegit ; which was of signal benefit to a 
trading people ; and, upon the same commercial ideas, he 
also allowed the charging of lands in a statute merchant 
to pay debts contracted in trade, contrary t«^ all feudal 
principles. 12. He effectually provided for the recovery of 
advowsons, as temporal rights ; in which, before, the law 


* Fines anJ Kccovfries were fictitious suits ut law, by moans of which 
m estate winch bad been entailed, (i. c. conveyed in such a way as to 
descend inalienably from father to son, > as never to pass out of one 
particular family ,) inigh t be^ i free and rendered alienable. This was done 
by pretending tliat some person, who had # better title to it than the 
family on which it was entailed, had recovered it from that family by a suit 
at law, and agreed to hold, it for the benefit of those to whom it was 
desirable to transfer it. THhsc fictions arc, however, now abolished, and 
simpler mode of setting entailed estates free is provided by a recent Act 
of ParUament. 

This was a kind of bond. 
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wak ^extremely deficient. 13. He al^o eiTcctually closed 
the great gulf, in whic4 rH the landed property of the 
kingdom was in danger of being swallowed, by his reit- 
erated statutes of mortmain; most admirably adapted to 
meet the frauds that had then been deviseS, though after- 
wards contrived to he evaded by the invention of uses.* 14. 
He established a new limitation of property by the creation 
of estates tail ; concerning the good policy of which modern 
times have, however, entertained a very different opinion. 
15. He reduced all^ Wales to the subjection, not only of 
the crown, but l^n great measure of Mie Jaws, of England, 
which was thoroughly completed in the reign of Henry 
the Eighth ; and seems to have entertained a design of 
doing the like by Scotland, so as to have formed an entire 
and complete uni6n of the island of Great Britain. 

I might continue this catalogue much further — but upon 
the whole, w'e may «. observe, that the very scheme and 
model of the administration of common justice between 
party and party, was entirely settled hy this king ; and has 
continued nearly the same, in all succeeding ages, to this 
day ; abating some few alterations, which the humour or 
necessity of subsequent times hath occasioned. The forms 
of writs, by which actions are commenced, were perfected 
in his reign, and established as models for posterity. The 
pleadings, consequent upon the writs, were then short, 
nervous, and perspicuous ; not intricate, verbose, and 
formal. The legal treatises, written in bis time, as Britton, 
Fleta, Hengliam, and the rest, are, for the most part law at 
this day ; or at least were so, till the alteration of tenures 
took place.** And, to conclude, it is from this period, from 
the exact observation of magna ckarta, rather than from 
its making or renewal, in the days of his grandfather and 
father, that the liberty of Englishmen began again to rear 
its head ; though the weight of the military tenures hung 
heavy upon it for many ages after. 

1 cannot give a better proof of the excellence of his 
constitutions, than that from bis time to that of Henry the 
Eighth there happened very few, and those not very con- 
siderable, alterations in the legal forms of proce^ings. 
As to matter of substance: the W Gothic powers of 
electing the principal subolVlinate magistrates, the shenffs,! 
and conservators of the peace, were taken from the people, 
in the reigns of Edward ll.apd Edward 111. ; and justices of 



■ THE La\vS of ENGLAND. ^ \jyai 

tbe peace were established instead of the latter. * Id the 
reign also of Edward the Third the parlialnent is supposed 
most probably to have assumed its present form ; by a se- 
paration of the commons from the lords. The statute for 
defining* and ascertaining treasons was one of the first 
productions of this new-modelled assembly : and the 
translation of the law proceedings from French into 
Latin another. Much also was done, under the auspices of 
this magnanimous prince, for establishing our domestic 
• manufactures ; by prohibiting the exportation of English 
wool, and the importation or wear of foreign cloth or furs ; 
and by encouraging clotliworkers from other countries 
to settle here. N#r was legiglature inattentive to many 
other branches of commerce, or indeed to commerce in 
general ; for, in particular, it enlarged* the credit of the 
merchant, by*introducing the statute staple; whereby he 
might the more readily pledge his lauik for the security of 
his mercantile debts. And, as personal property now grew, 
by the exteiision of trade, to be much more considerable 
than formerly, care was taken, in case of intestacies, to 
appoint administrators particularly nominated by the law ; 
to distribute that personal property among the creditors 
and kindred of the deceased, which before had been usually 
applied, by the officers of the ordinary, to uses then deno- 
minated pious. The statutes also of preemunire for 
effectually depressing the civil power of the p^pe, were 
the work of this and the subsequent reign. And the 
establishment of a laborious parochial clergy, by the 
endowment of vicarages out of the overgrown possessions 
of the monasteries, added lustre to the close ©f the four- 
teenth century ; though the seeds of the^ general reform- 
ation, which were thereby first sown in the kingdom, were 
almost overwhelmed by the spirit of persecution, intro- 
duced into the laws of the land by the influence of the 

regular clergy. , 

From this time to that of Henry jfhe Seventh the civil wars 
and disputed titles to the crown gave no leisure for farther 
juridical improvement : nafn leges intei* arwMi. ■— 

And yet it is to these very disputes that we owe the happy 
loss of all the dominicAs of the crown on the continent of 
France ; which turned the mindb of our subsequent princes 
entirely to domestic concerns. To these likewise we owe 
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the^ method of barring; entails by the. fiction of common 
recoveries * ; invented originally by the clergy, to evade 
the statutes of mortmain, but introduced under Edward 
the Fourth, for the purpose of unfettering estates, and 
making them more liable to forfeiture : while, on the 
other hand, the owners endeavoured to protect them by the 
universal establishment of uses, another of the clerical 
inventionsf. 


• Sec note, p. * 

■f* Uses were invented by the craft of the regular ecclehiustios, who, 
being prohibited by the statutes of niorlniain from acquiring property in 
land, hit upon this mode of p(issessin|r thcmselvci'. of all the benefits 
attendant upon the owtiei'ship of laiuleil property, without infringing ^the 
stiitutcs which forbid' them from becoming its actnal proprietors. They 
induced those ‘devout persons who were anxious to bi^’ ter their estate 
fi)r masses, requiems, and benedictions, to convey it to ccrtsiin lay 
persons who bceame notAihally the owners of it, but in reality agreed to 
hold it for the benefit and t4se of the monastic body, whom tlmlast owner 
was desirous to endow ; and though the courts of common law refused 
to recognise such an agreement, which was, in point of fact, a gross evasion 
of tlie statute law of the realm, it nevcrlhcless vvas recognised by the 
Court of Chancery, whicl/ in those times was always presided over by an 
ecclesiastic, and was enforced by a process entitled the writ of svhptemt, 
invented for that express purpose by John Waltlmm, Bisiiop of Sidisbnry. 
and chancellor to King Richard tlie Second, 

An use was, therefore, a right to have the profits of land, the l«ue 
possession of which was in nnoiher person. 

These uses wci'e s(xm found exceedingly convenient to the lay as well 
as the ecclesiabtieal part of the community. Fur the use or right to have 
the profits, being quite dilTercnt and distinct from the land itself (since one 
man might have the land and another the use or right to the profits), 
did not subject its owner to those grievances wliich the feudal system 
imposed iiporr .the proprietors of land : such for instance os those aids, 
marriages, primer seisins, fines, reliefs, and wardships, which have, been 
described at a previoffs part of this volume ; and, therefore, for the pur- 
pose of escaping these inflictions, it became very common for purchasers 
of land to have it conveyed to some third person or persons for their use, 
by which means they escaped the bnrtliens, while they secured tlie benefit 
attendant upon landed property. 

This was, as will be easily believed, very disgustful to the king and the 
great fefidal lords, who found theit does evaded and their victims withdrawn 
from their grasp by this species of half-legal, half-ecclesiastical legerdemain. 
'I'bey therefore determine ist eradicate the contrivance, i*oot and brunch ; 
and for this purpose they, in the reign of King Henry the Eighth, procured ' 
a statute to be passed, entitled the Slatute of Uses, by whicli it w'as enacted 
that whenever one man gave land to another for the use of a third peyson, 
fliat third person should, instead of having only a right to the profits, become 
the actual owmer of the land itself ; so that by this statute, the persons 
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In the reign of king Henrf the Seventh, his ininTsterSv 
not to say the king himself, vere moVe industrious in 
hunting out prosecutions upon old and forgotten penal 
laws, in order to extort money from the subject, than in 


who had previoualy iiad only the use or a right to the profits of land 
found thoni&clvea turmid into its actual proprietors, and brought as such 
within the clutch of that feudal tyrsmny which they hrtd so , cunningly 
, attcin])ted to avoid. However, they were soon rescued, and the object 
ot the king and lords coin]ycti'ly frustnitcd, byli deej^on of the courts of 
law ; who held, in construing this sUitute, tliat although, if land were 
given to A for the vse of B, B must ho now considen*d as its actual 
owner ; yet, that if oi^ slop further were taken, and the land was given to 
A for the use of B, and B was (ftrccted*to hold it for the use of C, this 
lasf person would not become the proprietor of th^^land itself, but would 
have Just such ayight to the profits as B would have hud, before the passing 
of the statute : and this right C could obtain the aid of the Cojirt of Cliau<^ry 
to enforce, just as B might have done bcfore«i^ie sMute. So that, in 
point of fact, the only real alteration in the law the Mtute made, was to 
cause one name nxjre to be inserted in a conveyance of land — for instance, 
that of C, ill the example above given. The Court of Chancery indeed did 
not apfily the tianic of use to the beneficial interest of C , but denominated 
it a irusi, and the enforcement of these trusts continue# to tho present dav 
to h*> the most important subject of its jurisdiction. 

But the Statute of Uses^ though it did not effect the end its makers 
intended, gave rise to other very important results; for the conveyancers, a 
race of men quite as astute as the monks, soon found that they could 
R*ndeT it conducive to an object at which they hud long aimed, T’Ijbi. that of 
concealing the transfers of pr<ii>orty, which tliey were in the habit of making, 
from public knowledge. To explain this, it is necessary te remind the 
reader that, during the simplicity of olden times, a transfer of land from one 
man to another was always accompanied with the ceremony of .actually 
investing the new owner, by taking liim to the land, and there, in the 
presence of all the neighbours, who were callctl upon to w^U^ess the trans- 
action, enfeoffing him, i. c. putting him in corporal possession of his new 
property. So that if a cynvcyancer advised a country gqptleman to mortgage 
ids estate, the gentleman had to go down there, and proclaim his necessities 
to the whole parish, by delivering it np in public to the person who 
u;dvaDced the mortgage money ; or else to incur great expense, accom{Hinicd 
with equal publicity, by sending an attorney to perform that ceremony. 
But when tho Statute of Uses had directed that every person 
entitled to the itse or profits of lan<^* should be in law the actual 
owner of tho land itself, it soon struck tho conveyancers tiiat they 
had nothing to do but, to make tho sellci^or mortgagor of lands agree 
to hold it for the use of the buyer or mortgagee, and that, tho statute 
would instantly niakfe the latter the actual owner, without any journey to 
the country, or any corportfl investitiHe. Acting on this idea, they now, 
whefi lands were to lie sold, prepared w^at was called a deed of bargatn and 
sale^ by which tho seller * bargained* and ‘ sold ’ them to the buyer. And 
>i8 being an ngreement to hold them henreforth for the buyer’s nsc, the 
buyer became, by the statute of uses, actual owner without any public 
Ceremony, or the intervention^of any body, except the conveyancer. Aud 
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framing' ‘any new beneficial regulations. Tor the dis- 
tinguishing character of tjiis reign, was that of amassing 
treasure in the king's coffers, by every means that could be 
devised ; and almost every alteration in tne laws, however 
salutary or otherwise in their future consequences, ?iad this 
and this only for their great and immediate object. ^To 
this end the court of star-chamber was new-modelled, and 
armed with powers, the most dangerous and unconstitutional, 
over the persons and properties of the subject. Infor- 
mations were allowed to be received, in licMi of indictments, 
at the assizes and sessions of the peace, in order to multi- 
ply fines and pecuniary penalties. The statute of fines 
tV>r landed property was cr,aftily ,and covtf/tly contrived, to 
facilitate the destruction of entails, and make the owners of 
real estates more capable to forfeit as well as to aliene. In 
short, there is hardly a statute in this reign, introductive 
of a new law opnod^hTying the old, but what either directly 
or obliquely tended to the emolument of the exchequer. 

IV. This brings us to the fourth period of our legal his- 
tory, viz. the reformation of religion, under Henry the 
Eighth, and his children, which opens an entire now scene 
in ecclesiastical matters ; the usurped power of the pope 
being now for ever routed and destroyed, all his connexions 
with this island cut off, the crown restored to its supre- 
macy over spiritual men and causes, and the patronage of 
bishoprics being once more indisputably vested in the king. 
And, had the spiritual courts been at this time re-united to 


though there vras, it was true, a statute which required that these deeds 
of bargain and*;Sittle should be enrolled in the public archives, so as to bo 
accessible to such as would take the trouble of searching for them, still 
a great deal of secrAcy was obtained, for the execution of the instrument 
was managed in the utmost privney : and the conveyancers soon invented 
a means of accomplishing the transfer by two instrunHmts called a lernte 
and release, which cdhveycd the ownership of the land as well as a bargain 
and sale, and did not, like the hargtUn and sale, require onrolment. And 
in this mode are lands at the paesent day usually transferred, whether by 
way of sale or mortgage, from onl^ man to another. 

Prom the alxive account it will be seen how indissolubly connected ore 
the stitdies of Pnglish law anUf English history. Wo have just observed the 
ambition of the priesthood inventing a system for their own peculiar 
aggrandisement, which has been adopted by tbo lawyers, first as a means 
of evading feudal tyranny, and afterwards of carrying the most ordiAary 
arrangements of every-day life into effect; while the attacks made on this 
system by the monarch and the aristocracy have resulted in the creation 
pne of the most complicated and extensive branches of the jurisdiction of 
.jhe Court of Chancery. 
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the civil, we should have se^n the old Saxon cohstiAition 
with regard to ecclesiastical polity compl^ely restored.. 

With regard also to our civil polity^ the statute of wills, 
and the statute df uses (both passed in the reign of this 
prince), made a great alteration as to property : the former, 
by sillowing the devise of real estates by will, which before 
was in general forbidden ; the latter, by endeavouring to 
destroy the intricate nicety of uses, though the narrowness 
and pedantry of the courts of common law prevented this 
statute from having its full beneficial ^effect. And thence 
the courts of equity •assumed a jurisdiction, dictated by 
common justice and common sense : which, however arbi- 
trarily exercised y productive of jealousies in its infancy, 
has at length been matur& into a most elegant system of 
rational jurisprudence ; the principles of which, notwith- 
standing they*may differ in forms, are now equi^Jly adopted 
by the courts of both law and equity, •i'rom the statute of 
uses, a remarkable alteration took place in the mode of 
conveyancing; the ancient assurance by feoffment and 
livery upon the land being now very seldom practised, 
since the more easy and more private •invention of trans- 
ferring property by secret conveyances to uses, which may 
he moulded to a thotisand useful purposes by the ingenuity 
of an able artist. 

The further attacks in this reign upon the immunity of 
estates- tail ; the establishment of recognizances in the 
nature of a statute staple, for facilitating the raising of 
money upon landed security ; and the introduction of the 
bankrupt laws, as well for the punishment of the fraudu- 
lent, as the relief of the unfortunate, trader ; ali^hese were 
capital alterations of our legal polity, and highly convenient 
to that character, ^hich the English began now to re- 
assume, of a great commercial people. The incorporation 
of Wales with England, and the more uniform administra-* 
tion of justice, by destroying some counties palatine, and 
abridging the unreasonable privileges of such as remained, 
added dignity and strength to the monarchy ; and, together 
with the numerous improvements before observed upon, 
and the redress of many grievances and oppressions which 
had been introduced bjrf^his father, will ever make the ad- 
ministration of Henry Vlil. a •very distinguished era in 
the annals of juridical history. 
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It "must be however remarked, tha^ particularly in his 
later years, the loyal prerogative was then strained to a 
very tyrannical and oppressive height ; and, what was the 
worst circumstance, its encroachments w^;re established by 
law, under the sanction of those pusillanimous parliaments, 
one of which, to its eternal disgrace, passed a statute, 
whereby it was enacted that the king’s proclamations 
should have the force of acts of parliament; and others 
concurred in the creation of an amazing heap of wild and new- 
fangled treasons, t^appily for the nation, this arbitrary 
reign w'as succeeded by the minority ‘of an amiable prince ; 
during the short sunshine of which, great part of these 
extravagant laws were repealed, And, tq. do justice to the 
shorter reign of queen Miiry, many salutary and popular 
laws, in civil matters, were made under her ad nnnist ration ; 
perhaps thp better to reconcile the people lo the bloody 
measures which shi0» was induced to pursue, for the re- 
establishment of religious slavery : the well-concerted 
schemes for effecting which were, through the providence 
of God, defeated by the seasonable accession of queen 
Elizabeth, « 

The religious liberties of the nation being, by that happy 
event, established, we trust, on an eternal basis (though 
oldiged, in their infancy, to be guarded against papists and 
other non-conformists, by laws of too sanguinary a nature) ; 
the forest laws having fallen into disuse ; and the administra- 
tion of civil rights in the courts of justice being carried on in 
a regular course, according to the wise institutions of king 
likJward the First, without any material innovations; all 
the principal grievances introduced by the Norman con- 
quest seem to have been gradually shaken off, and our 
Saxon constitution restored, with considerable improve- 
ments: except only in the continuation of the military 
tenures, and a few other points, which still armed the 
crown with a very oppressive and dangerous prerogative. 
It is also to be remarked that the spirit of enriching the 
clergy and endowing religious houses had, through the 
former abuse of it, gone over to such a contrary extreme, 
that the princes of the house of Tudor and their favourites 
had fallen with such avidity upon iJke spoils of the church, 
that a decent and honourable maintenance was wanting to 
many of the bishops and clergy. This produced tfaeri?- 
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straining statutes, prevent|tbe alienations of lands and 
tithes belonginj;^ to the churd\ and universities. Jhe 
number of indig^ent persons heing- also greatly increased, 
by withdrawing ftie alms of the monasteries, a plan was 
formed in the reign of queen Elizabeth, more humane and 
beneficial than even feeding and clothing of millions, by 
affording them the means, with proper industry, to feed 
and clothe themselves. And, the farther any subsequent 
plans for maintaining the poor have departed from this 
* institution, the more impracticable ^nd even pernicious 
tljeir visionary attem];Tts have proved. * 

However, considering the reign of queen Elizabeth in a 
great and political view, we have no reason to regret many 
siilisequent alterations in ^he ffnglish constitution. For, 
though in general she was a wise and Excellent princess, 
and loved her* people ; though in her time trade, flourished, 
riches increased, the laws were dniy^dministered, the 
nation was respected abroad, and the people happy at 
home ; yet the increase of the power of the star-chamber, 
and the erection of the high commission court in matters 
ecclesiastical, were the work of her reign. She also kept 
her parliament at a very awful distance : and in many par- 
ticulars she, at time's, w^ould carry the prerogative as high 
as her most arbitrary predecessors. It is true, she very 
seldom exerted this prerogative, so as to oppress indivi- 
duals, but still she had it to exert : and therefore the feli- 
city of her reign depended more on her want of opportu- 
nity and inclination, than want of power, to play the 
tyrant. This is a high encomium on her merit : but at 
the same time it is sufficient to show, that thtse were not 
those golden days of genuine liberty that we formerly 
were taught to believe : for, surely, the true liberty of the 
subject consists not so much in the gracious behaviour, 
as in the limited power, of the sovereign. 

Tlie great revolutions that had happened, in manners 
and in property, had paved the way, by imperceptible, yet 
sure degrees, for as great a revolution in government : 
yet, while that revolution was effecting, the crown became 
more arbitrary than ever, by the progress of those very 
means which afterward! reduced its power. It is obvious 
to every observer, that, till tlfe close of the Lancastrian 
civil wars, the property and the power of the nation were 
<4iiefly divided between the king, the nobility, and the 
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clergy, ' The commons were generally in a state of great 
ignorance; their^personal wealth before the extension of 
trade, was comparatively small ; and the nature of their 
landed property was such, as kept tftem in continual 
dependence upon their feudal lord, being usually some 
powerful baron, some opulent abbey, or sometimes the king 
himself. Though a notion of general liberty had strongly 
pervaded and animated the whole constitution, yet the par- 
ticular liberty, the natural equality, and personal inde- 
pendence of individuals, were little regarded or thought of ; 
nay even to assert them was treated as the height of sedition 
and rebellion. Our ancestors heard, with detestation and 
horror, those sentiments rudely delivered, and pushed to 
most absurd extremes, by the violence of a Cade and a 
Tyler j which have since been applauded, with a zeal almost 
rising to idolatry, when softened and recommended by the 
eloquence, the mod«ff/ation, and the arguments of a Sidney, 
a Locke, and a Milton. 

But when learning, by the invention of printing, and the 
progress of religious reformation, began to be universally 
disseminated; when trade and navigation were suddenly 
carried to an amazing extent, by the use of the compass, 
and the consequent discovery of the Indies ; the minds of 
men thus enlightened by science, and enlarged by obser- 
vation and travel, began to entertain a more just opinion of 
the dignity and rights of mankind. An inundation of 
wealth flowed in upon the merchants, and middling 
rank ; while the two great estates of the kingdom, which 
formerly had balanced the prerogative, the nobility and 
clergy, greatly impoverished and weakened. The 

popish clergy, detected in their frauds and abuses, exposed 
to the resentment of the populace, and stripped of their 
lands and revenues, stood trembling for their very existence. 
The nobles, enervated by the refinements of luxury, (which 
knowledge, foreign travel, and the progress of the politer 
arts, are too apt to intvoduce with themselves,) and fired 
with disdain at being rivalled in magnificence by the opulent 
citizens, fell into enorRious expenses ; to gratify which they 
were permitted by the policy of the times, to dissipate their 
overgrown estates, and alienate thbir ancient patrimonies. 
This gradually reduced theiV power and their influence within 
a very moderate bound ; while the king by the spoil of the 
monasteries and the great increase of the customs grew 
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•ich, independent, and haught/; and the commons wwe 
lot yet sensible of the strength fhey had acquired, nor 
irged to examine its extent by new burthens or oppressive 
axations, during the sudden opulence of the exchequer, 
ntent upon acquiring new riches, and happy in being 
reed from the insolence and tyranny of the orders more 
mmediately above them, they never dreamed of opposing 
he prerogative, to which they had been solittlc accustomed : 
njuch less of taking the lead in opposition, to which by 
heir weight and their property they were «iow entitled. 
The latter years of Henry the eighth were therefore the 
imes of the greatest despotism that have been known in 
his island since the death df Witliam the Norman : the 
irerogfktive, as it then stood by common hiw, (and much 
nore when extended by act of parliament,) being ^oo large 
o be endured in a land of liberty. 

Queen Elizabeth, and the intermediate princes of the 
Tudor line, had almost the same legal powers, and some- 
imes exerted them as roughly, as their father king Henry 
.he eighth. But the critical situation .of that princess 
.vith regard to her legitimacy, her religion, her enmity 
vith Spain, and her jealousy of the queen of Scots, 
iccasioned greater caution in her conduct. She probably, 
)r her able advisers, had penetration enough to discern how 
he power of the kingdom had gradually shifted its channel, 
ind wisdom enough not to provoke the commons lo dis^ 
:over and feel their strength. She therefore threw a veil 
)ver the odious part of prerogative; which was never 
ivantonly thrown aside, but only to answer some important 
[lurpose : and, though the royal treasury no longer over- 
flowed with the wealth of the clergy, which had been all 
granted out, and had contributed to enrich the people, she 
isked for supplies with such moderation, and managed them 
vith so much economy, that the commons were happy in 
obliging her. Such, in short, were her circumstances, her 
necessities, her wisdom, and her good (fisposition, that never 
iid a prince so long and so entirely, for ^he space of half a 
century together, reign in the affections of the people. 

On the accession of k^g James 1. no new degrees of 
royal power were added to, or exercised by, him ; but such 
n sceptre was too weighty to be wielded by such a hand. 
The unreasonable and imprudent exertion of what was then 
leemed to be prerogative, upon trivial and unworthy 
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occasions, and the claim of a more absolute power inherent 
in the kingly office than had ever been carried into prac- 
tice, soon awakened the sleepihg lion. The people heard 
with astonishment doctrines preached from the throne andf 
the pulpit, subversive of liberty and property, and all the 
natural rights of humanity. They examined into the 
divinity of this claim, and found it weakly and fallaciously 
supported ; and common reason assured them, that, if it 
were of human origin, no constitution could establish it 
without power of*^ revocation, no precedent could sanctify, 
no length of time could confirm it. The leaders felt tlu‘ 
pulse of the nation, and found they had ability as well as 
inclination to resist it :’and accordingly resisted and opposed 
it, whenever 'the pusillanimous temper of the reigning 
monarclf' had courage to put it to the trial : and tliey 
gained some liUle victories in the cases of concealments, 
monopolies, and the dispensing power. In the mean time, 
very little was done for the improvement of private justice, 
except the abolition of sanctuaries, and the extension of 
the bankrupt lav^s, the limitations of suits and actions, and 
the regulating of informations upon penal statutes.^ For I 
cannot class the laws against witchcraft and conjuration 
under the head of improvements; nor did the dispute 
between lord Ellesmere and sir Edward Coke, concerning 
the powers of the court of chancery, tend much to the 
advancement of justice. 

Indeed, when Charles the first succeeded to the crown of 
his father, and attempted to revive some enormities, which 
had been dormant in the reign of king James, the loans 
and benevolences extorted from the subject, the arbitrary 
imprisonments for refusal, the exertion of martial law in 
time of peace, and other domestic grievances, clouded the 
morning of that misguided prince's reign ; which, though 
the noon of it began a little to brighten, at last went down 
in blood, and left tKe whole kingdom in darkness. It must 
be acknowledged thafe, by the petition of right, enacted to* 
abolish these encroachments, the English constitution 
received great alteration and improvement. But there still 
remained the latent power oi^the forest laws, which the 
crown most unseasonaibly revived. The legal jurisdiction 
of the 8tar«chamber and high commission courts was ex- . 
tremely great ; though their usurped authority was^ stilr 
greater. And, if we add to these the disuse of parlianients, 
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the ill-timed zeal and* despotic ^jroceedingspf the ecclesias- 
tical g^overnors in matters of mrt'e indifFerende, tog^er 
with the arbitrary, levies of tonnage and poundage, ship- 
money, and other projects, we may see grounds most amply 
SiulHcien^or seeking redress in a legal constitutional way. 
This*redress, when sought, was also constitutionally given ; 
for all those oppressions were actually abolished by the 
king in parliament, before the rebellion broke out, by the 
several statutes for triennial parliaments, for abolishing the 
star-chamber and higb,commission coiAts, Sot ascertaining 
the extent of forests and forest-laws, for renouncing ship- 
money, and other exactions, and for giving up the pre- 
rogative of knighting the king’s tenants m capite in con- 
sequence of their feodal tenures: though it must be 
acknowledged 4iat these concessions were not made with 
so good a grace as to conciliate the^ confidence of the 
]>eople. Unfortunately, either by his owS^ismanageinent, 
or by the arts of his enemies, the king had lost the rq>u- 
tation of sincerity ; which is the greatest unhappiness 
that can hefal a prince. Though he formerly had strained 
his prerogative, not only beyond what the genius of the 
present times would bear, but also beyond the examples of 
former ages, he had now consented to reduce it to a lower 
ebb than was consistent with monarchical government. A 
conduct so opposite to his temper and principles, joined 
with some rash actions and unguarded expressioifs, made 
the people suspect that this condescension was merely 
temporary. Flushed, therefore, with the success they had 
gained, fired with resentment for past oppresgipns, and 
dreading the consequences if the king should regain his 
power, the popular loaders (who in all ages have called 
themselves the people) began to grow insolent and ungovern- 
able ; their insolence soon rendered them desperate ; and 
despair at length forced them to join with a set of military 
hypocrites and enthusiasts, who overturned the church 
and monarchy, and proceeded with deliberate solemnity to 
the trial and murder of their sovereigm 

1 pass by the crude and abortive sen ernes for amending 
the laws in the times of confusion which followed; the 
most promising and sensible whereof (such as the esta- 
blishment of new trials, the abolition of i'eodal tenures, 
the act of navigation, and some others) were adopted in the 

T 2 
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V. Fifth period, which i am next to mention, viz. after 
the restoration of king Charles II. Immediately upon 
which, the principal remaining grievanc/^s, the doctrine and 
consequences of military tenures, were taken away, and 
abolished, except in the instance of corruption ^ inherit- 
able blood, upon attainder of treason and felony. A nr 
though the monarch, in whose person the regal government 
was restored, and with it our ancient constitution, deserves: 
no commendation from posterity, yet in his reign, wicked, 
sanguinary, and thrbulent as it ivas, the concurrence oi 
happy circumstances was such, that from thence we ma) 
date not only the re-establishment of our church and 
monarchy, but also the complete re^itution of Englisb 
liberty, for tho first time, since its total abolition ilt the 
conquest/ For therein not only the slavish tenures, thr 
badge of foreign dominion, with all their oppressive 
appendages, were removed from incumbering the estates o: 
thg subject ; but also an additional security of his persor 
from imprisonment was obtained, by that great bulwark o; 
our constitution,,^ the habeas corpus act. These twe 
statutes, with regard to our property and persons, form i 
second magna charta, as beneficial and effectual as that o' 
Runny-mede. That only pruned the luxuriances of th< 
feodal system ; but the statute of Charles the second ex- 
tirpated all its slaveries ; except perhaps in copyholc 
tenure; and there also they are now in great measun 
enervateii by gradual custom, and the interposition of oui 
courts of justice. Magna charta only, in general terms 
declared,, Jthat no man shall be imprisoned contrary to law 
the habeas corpus act points him out effectual means, at 
well to release himself, though committed even by th( 
king in council, as to punish all those who shall thus uncon 
stitutionally misuse him. 

To thesej I may add the abolition of the prerogativet 
of purveyance and pre-emption ; the statute for holding 
triennial parliaments ;<>the test and corporation acts, whicl 
secure both our civjl and religious liberties ; the abolitioi 
of the writ de hcereticQ comburendo ; the statute of frauds 
and peijuries, a great and ne^ssary security to pri vatic 
property * ; the statute ipr distribution of intestate estates 


* Tfaiift statute, 'which was passed to prevent the frauds and perjuries tha 
arise from the uncertainty of human recollection and oral testimony 
renders it necessary that all sales of land, all leases for more than tLrci 
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and that of amendments and jeqfails*, 'which cut oiPthoso 
superiluoiis niceties which so long* had disgraced our courts ; 
together with many^olher wholesome acts that were passed 
in this reign, for the benefit of navigation and the improve- 
I'pent of foreign commerce : and the whole, when we like- 
wise oonsider the freedom from taxes and armies which the 
subject then enjoyed, will be sufficient to demonstrate this 
truth, “that the constitution of England had arrived to its 
full vigour, and the true balance between liberty and pre- 
rogative was happily established by law, ip the reign of 
king Charles the second. 

It is far from my intention to palliate or defend many 
very iniquitous proQ*edings,^contra.ry to all law, in that 
reign„ through the artifice of wicked polijicians, both in 
and out of empl^ment. What seems incontestable is this ; 
that by the law, as it then stood, (notwithstanding sotne 
invidious, nay dangerous, branches of th^werogative have 
since been lopped off, and the rest more clearly definejJ,) 
the people had as large a portion of real liberty, as is con- 
sistent with a state of society ; and sufficient power residing 
in their own hands, to assert and preserve that liberty, if 
invaded by the royal prerogative. For which I need but 
appeal to the memorable catastrophe of the next reign. 
For when king Charles’s deluded brother attempted to 
enslave the nation, he found it was beyond his power: the 
people both could, and did, resist him; and, in consequence 
of such resistance, obliged him to quit his enterprise and 
his throne together. Which introduces us to the last 
piM'iod of our legal history ; viz. 

VI. From the revolution in 1688 to the present time. 
In this period many la^s have passed ; as the bill of rights, 
the toleration act, the act of settlement with its conditions, 
the act for uniting England with Scotland, and some 
others : which have asserted our liberties in more clear 
iind emphatical terms: have regulated the succession of 
the crown by parliament, as the exigences of religious and 


years, all agreements that are not to he couijiletea within a year, all giia- 
nuitecs, all sales of^ goods above the value of . ten pounds unless accompanied 
with tender, part-payiucnt, or dtftnost, shall be in writing, signed. It 
prescribes the solemnities necessary for th<f due execution of wills, and 
contains a variety of other useful enactments. 

* Which obviate the ill consequences of certain merely formal mistakes 
actions. 
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t ivil f/eedom required ; hare confirmed, and exemplified, 
the 'doctrine of resistanoa, when the executive magistrate 
endeavours to subvert the constitution ^ have maintained 
the superiority of the laws above the king, by pronouncing 
his dispensing power to be illegal ; have indulged tender/ 
consciences with every religious liberty, consistent with the 
safety of the state ; have established triennial, since turned 
into septennial, elections of members to serve in parliament ; 
have excluded certain officers from the house of commons ; 
have restrained the king's pardon from obstructing par- 
liamentary impeachments ; have imparted to all the lords 
an equal right of trying their fellow peers ; have regulated 
trials for high treason ; have forded «ur posterity a hope 
that corruption pi' blood may one day be abolished and for- 
gotten ; have, by the desire of his presqit majesty, set 
bounds tO’ the civil list, and placed the administration of 
that revenue in 4?£hds that are accountable to parliament; 
an^ havcr; by the like desire, made the judges completely 
independent of the king, his ministers, and bis successors. 
Yet, though these provisions have, in appearance and 
nominally, reduced the strength of the executive power to 
a much lower ebb than in the preceding period ; if bn the 
other hand w'e throw into the opposite scale (wdiat perhaps 
the immoderate reduction of the ancient prerogative 
may have rendered in some degree necessary) the vast 
acquisition of force, arising from the riot act, and the 
annual expedience of a standing army ; and the vast acqui- 
sition of personal attachment, arising from the magnitude 
of the national debt, and the manner of levying those 
yearly miflions that are appropriated to pay the interest ; 
we shall find that the crown has, gradually and impercept- 
ibly, gained almost as much in influence, as it has appa- 
rently lost in prerogative. 

The chief alterations of moment (for the time would 
fail me to descend to minutiiB^in the administration of private 
justice during this periqd, are the solemn recognition of the . 
law of nations with respect to the right of ambassadors ; the 
cutting off, by the sfatute for the amendment off the law, a 
vast number of excrescences, that in process of time had 
sprung out of the practical part**of it ; the protection of 
corporate rights by the improvements in writs of manda^ 
mu8t and informations in nature of quo warratdo; the 
regulations of trials by jury, and the admitting witness^ 
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for prisoners upon oath; the fa/*ther restraints upoii jflie- 
nation of lands in mortmain ; tjie annihilation of' the 
terrible judgment of peine farie et dure ; the new and 
eifectual methods* for the speedy recovery of rents; 
{;he improvements which have been made in ejectments for 
the trying of titles ; the introduction and establishment of 
paper credit, by indorsements upon bills and notes ; the 
translation of all legal proceedings into the English 
language : the erection of courts of conscience for re- 
^vering small debts, and, which is mu«h the better plan, 
the reformation of county courts; the great systc^m of 
marine jurisprudence, of which the foundations have been 
laid, by clearly devfjoping tjje principles on which policies 
of insurance are founded, and by happily applying those 
principles to particular cases ; and, lastly, the liberality of 
sentiment, whicn, though late, has now taken possession of 
our courts of common law, and induetdkthem to adopt, 
where facts can be clearly ascertained, the same ^nciples 
of redress as have prevailed in our courts of equity ffl»m 
the time that lord Nottingham presided there* And these, 

1 think, are all the material alterations that have happened 
with Yespcct to private justice in the course of the 
present century. 

Thus, therefore, for the amusement and instruction ot 
the student, I have endeavoured to delineate some rude 
outlines of a plan for the history of our laws and liberties ; 
from their first rise, and gradual progress, among our 
British and Saxon ancestors, till their total eclipse at the 
Norman conquest ; from which they have gradually 
emerged, and risen to the perfection they nov^*enjoy, at 
different periods of time. We have seen, in the course of 
our inquiries, that tlie fundamental maxims and rules 
of the law, which regard the rights of persons, and the 
rights of things, the private injuries that may be 
offered to both, and the crimes which affect the public, 
have been and are every day iiqproving, and are now 
fraught with the accumulated wisdom of ages: that the 
forms of administering justice came ^o perfection under 
Edward the first ; and have not been much varied, nor 
always for the better, sifice; that our religious liberties 
were fuUy established at the rdFormation : but that the 
recovery of our civil and political liberties was a work of 
longer time; they not being thoroughly and completely 

V 



regtin^d till after the restoration of king Charles^ nor fully 
and . Explicitly (acknowledged and defined, till the era of 
the happy revolution. *Of a constitution so wisely con- 
trived, so strongly raised, and so highly finished, it is hard 
to speak with that praise, which is justly and seyerely its/ 
due ; — the thorough and attentive contemplation gf it 
will furnish its best panegyric. It hath been the endea- 
vour of these commentaries, however the execution may 
have succeeded, to examine its solid foundations, to mark 
out its extensive plan, to explain the use and distribution 
of its parts, and from the harmonious concurrence of those 
several parts to demonstrate the elegant proportion of the 
whole. We have taken occasion to ^mire at every turn 
the noble monuments of'‘anciefit simplicity, and the more 
curious refinements of modern art. Nor have its Aults 
been concealed from view ; for faults it ha#, lest w'e should 
be tempted to J^^k it of more than human structure ; 
defects, chiefly arising from the decays of time, or the 
ragt of unskilful improvements in later ages. To 
sustain, to repair, to beautify this noble pile, is a charge in- 
trusted principally! to the nobility, and such gentlemen of 
the kingdom as are delegated by their country to par- 
liament. The protection of the LrnERTY of Britain 
is a duty which they owe to themselves, who enjoy it ; to 
their ancestors, who transmitted it down; and to their 
posterity, who will claim at their hands this, the best 
birthriglft and noblest inheritance of mankind. 


[continuation to the year 1825 , NY nr, justice COLERIDGE*, ONE Ol- 

TRE MOST EMINENT OP THE PRESENT JUDGF^ OF THE SUPERIOR COURTS 

AT WESTMINSTER.] 

I WISH it were in my power, to finish this sketch of our 
legal history in the same faithful and spirited mannei in which 
the author has begun carried it down to his own time. 
Since the year 1760, in 'which he died, the legislature has 
provided ample materials for one who saw things in so 
liberal and comprehensive a spirit, and arranged them in 
such striking and lucid order. li^;!;egard to legal and judi- 
cial matters, he might have pointed out the restraint 


* Extracted from his editioa of the Coinmeiitarics. 
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imposed on the arrest of the person, and the rigtit^^en to 
a discharge on making a deposit; with tht! arrestin^fficer ; 
the assistance afforded to inferior courts by arming them with 
the process of tfte superior where necessary ; the preven- 
tion of* deJay in the trial of misdemeanors, and the salutary 
increase of severity in their punishment ; the great general 
diminution of the number of capital offences, and the- 
necessary and wise addition made to the severity of sub- 
stituted and inferior punishments ; the making capital 
certain aggravated attempts at murder, and the simplifying 
the trial of certain endrmous treasons ; tlnf abolition of many 
punishments, as that of the pillory and the burning or 
whipping of females : and of the barbarous and shocking 
papts of others, as that *of em1)owelling in treason ; the 
suppression of appeals in treason, miiraer, or felony, and 
and of the tfial by battle in civil suits ; the faking away 
corruption of blood, except in cases a^reason or murder ; 
the provision for the expenses of prosecutioi^n felony, 
and for the care and disposal of lunatic offender?* lU^'great 
improvements in the systems of gaols and houses of cor- 
rection ; the declaration of the functions of the jury in the 
case of libel ; the regulation of the ecclesiastical courts ; 
the trial and punishment of offences committed on the 
high seas, or in the colonies ; and last, not least, the revi- 
sion and consolidation of the laws, which regulate that 
great bulwark of our liberties, the trial by jury. ^ 

As measures calculated to secure the integrity of the 
representative body, Sir \V. Blackstone would probably 
have notic'-ed the act for securing the independence of the 
Speaker; those which prevent public contractore^ and certain 
public officers, from sitting in the House; which suspend or 
remove bankrupt members from their seats ; and prohibit 
persons filling offices in the revenue from voting at 
elections. 

In matters of general or internal polity, he would have 
pointed out the formation of a regular system and juris- 
diction for the punishment, as well as relief of insolvent 
debtors ; the many amendments, and finally the consolida- 
tion, of the bankrupt iaw ; the great diminution of the dis- 
abilities of Homan Citfholics and dissenters ; the liberal 
alterations in the spirit of the lAvigation laws ; the attempts 
to estimate accurately the increase of population by a 
census taken at stated intervals, and a more careful keeping 
T 3 
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uf parochial registers ; the sensible and humane attempts 
to modity and inifA'ove the, poor laws ; the protection and 
encouragement afforded to friendly societies, and the insti- 
tution of banks for the savings of the poor ; the grand 
measure of the Union with Ireland ; the honest renuncia- 
tion of the slave trade for ourselves, and the sincere and 
•-repeated endeavours to procure its abolition by all other 
nations. 

These might form some of the features of the picture 
with which the Commentaries might have closed, if they 
had been written 'in the present day “5 the system is still 
imperfect, and many things remain to be done, which the 
author might, perhaps, have suggested w^th something of 
judicial authority. Without thinking myself entitled to 
do so, 1 may venture to express not only my wishes for the 
gradual perfecting of the English laws and' constitution, 
but my strong co{H<"iction, that they will continue to be 
improved \v*th the increasing lights of the age. It is our 
great' classing to have the machinery of improvement 
always ready to work, in a legislature which, though almost 
permanently sitting, is yet drawn from the general body of 
the people, forms part of it, mixes in all its businesses and 
amusements, and is acted upon by all Us hopes, fears, and 
interests. The very facility of legislation perhaps leads to 
inconvenience in the multiplying of laws, and in provoking 
attempts to remedy inconveniences which must be borne, 
or prevent evils which the unassisted prudence of indivi- 
duals might more wisely be left to guard against. But 
these are comparatively slight evils, not counterbalancing 
the great gobd of possessing a power of improvement per- 
petually advancing with the age. It becomes not the com- 
mentator on the laws to indulge in a spirit of indiscriminate 
approbation ; perhaps it was the leaning of Sir W. Black- 
stone's mind to take too favourable a view of his subjecjt, a 
more excusable failing than the opposite one of a captious 
and querulous spirit ; but 1 think he might have reasonably 
indulged the conviction Vhich I have expressed above, 
because the characteristic of the legislature for the last fifty 
years has been a sincere desire of general improvement ; 
and a particular zeal for the bettering the condition of the 
lower or unfortunate classes^f society. Fewer measures, 
purely aristocratic, have passed into laws than heretofore ; 
while no proposition has been coldly received, that was 
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sensible in its idetails, and ba^ for its object the reformation 
of the criminal, the instruction, of the •ignorant/ ^he dis- 
semination of sound religion, the vindicating the rights of 
the oppressed, ot* the gradual advancement of the labouring 
and mcKhanic orders of the population. 


[CONTINUATIOW FROM THE YEAR 1825 , TO THE PRESENT TIME, BY ONE OF 
THE COMPlLEHn OF THIS VOLUME.] 

« 

The few years which have elapsed since the above 
sentences were penned by the learned annotator, have 
given birth to ir^ore and greater changes in the English 
lat)r than are comprised in any entire cei^tury of its previous 
existence. At the head of those statutes which have pro- 
duced important alterations in the constitution, is the act 
emancipating his Majesty’s Roman f^holic subjects from 
the disabilities under w'hich they formerly laboV^^^^- Next 
in order are the statutes for amending the representation 
of the people in Parliament ; which, by withdrawing the 
elective franchise from some classes, Extending it to many 
others, altering the method of election, and prescribing 
means for ascertaining the qualifications of electors, has 
wrought a great and organic change in the legislative system 
of this realm. 

Among the enactments peculiarly affecting ,our colo- 
nial interests, must be distinguished the act which pro- 
hibits slavery throughout the British empire, providing 
at the same time compensation for those whose property is 
injured by the consequences of that measure*;* the statute 
which provides a judicature for our West India colonies, and 
that which regulates the future government of British 
India, the care of which is still entrusted to the Company — 
stripped, however, of its commercial privileges ; while the 
natives of that vast peninsula are allowed much more exten- 
sive capacities than they have heretofore enjoyed under our 
empire, and the trade with China is thrown open to the 
competition of all his Majesty’s subjects* 

Among the important changes in our domestic polity, 
must be pointed out tlvj Act of Municipal Reform, which 
has popularised and remodelTed the various municipal 
corporations throughout the kingdom, with the exception 
only of the metropolis ; the act for the amendment of the 
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Poor £aw$, which, by confidinjjt the administiation of those 
laws to h central board,, and accompanying the relief 
aiforded to the indigent by circumstances which render it 
far less desirable than formerly, has tended^ whether wisely 
or unwisely, to deter the applicant, unless impelled by actual 
and pressing need, and to diminish the burden upon those 
••classes who contribute to the fund destined for the relief of 
their indigent fellow subjects ; the abolition of the Palatine 
peculiarities of the county of Durham ; the Tithe Com- 
mutation Act, which has enabled persons anxious to exempt 
their lands from tlie payment of thaf species of ecclesias- 
tical contributions to do so upon equitable and advantageous 
terms of compromise; thq alteration in ^ the law of Mar- 
riages effected to relieve the scruples of the dissenting 
classes of our population, and which points out a mode in 
which the matrimonial contract may be solemnized without 
the interven Jon Church of England ; the erection 

of a gener^ registry for Births, Deaths, and Marriages, by 
whicn i^is lioped that the memory of such events will be 
preserved more faithfully than heretofore ; and the general 
Highway Act, providing a new system for the management 
of our great national thoroughfares. • 

Among the acts designed to benefit the commerc ial 
INTERESTS ofthe nation, may be reckoned that which renews 
the charter and defines the privileges of the Bank of 
England ; /.hat which erects a new tribunal denominated 
the Court of Bankruptcy, for the administration of that 
important branch of commercial law ; the improvements 
effected in our maritime code by the alteration in our navi- 
gation and ship-registry acts, the consolidation of the custom 
laws, and the act passed far the regulation of our merchant 
seamen ; the partial abolition of the Usury Laws, whereby 
bills and notes having no more than three months to run, 
may be negotiated at any rate of interest ; the improve- 
ment of our law of patents, which encourages the enterprise 
of inventors by affording additional protection to their 
ingenuity ; that which settles the general standard of 
weights and measuresT'; that which defines the liability 
of common carriers, and that which enables his Majesty to 
bestow on trading companies 8eveiia.l important privileges 
which heretofore could only have been conferred by the 
transcendent authority of Parliament. 

Among changes respecting the general admtnis^ 
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TRATioN OF^ THE LAWS, may be enumerated, fhe akeration 
of the amount for which a debtor may beJegalJy aT];estedfrom 
the of ten, to that of twenty pounds ; the act which 
sweeps away the old intricate system of process, and sub- 
stitutes an easy and intelligible method of commencing 
actions in the courts of common law ; the Law Amendment 
Act, which destroys several antiquated forms, expedites and 
cheapens the trial of causes of slight importance, enables t(ie 
judges to amend and obviate technical errors, arms them with 
a power which they have not been slow to exercise, of in- 
troducing regulaticAis calculated to* render our system of 
pleading more effectually subservient to the ends of justice, 
and renders mor^ efficient the tribunal of the arbitrator ; the 
consolidation of the Wflsh ahd English Judicatures; the 
appointment of an additional Judge to*each of the superior 
courts ; th^ act dispensing with a number of useless oaths, 
the multitude of which tended to im|uce dis^'gard of those 
most solemn invocations of the Deity, by rVdering their 
use too frequent in matters of trivial the 

destruction of the numerous and antiquated tribe of real 
actions, and the remodelling of the .Court of Privy Council^ 
for judicial purposes. 

Among enactments Concerning the kegulation of 
PRIVATE PROPERTY, may be enumerated, the act which 
renders a man’s real property liable after his death to the 
claims of all his creditors ; the acts which ascertain the period 
at which rights and titles shall be rendered secilre by lapse of 
time and uninterrupted continuance ol possession; which 
define the right of the wife to dower out of her husband’s^ 
and that of the husband to curtesy, as it is caJded, out of the 
wife’s, real property ; which alter the law of descents, by 
allowing the parelit to inherit to the child, and letting in 
the half-blood, who were formerly excluded by an arbitrary 
rule of feudal policy ; and that which substitutes easy and 
simple forms for the complicated and abstruse ones of fine 
and recovery. < 

Lastly: our Criminal La^ has been improved by the 
abolition of the disabilities up^er which Quakers and 
Moravians formerly laboured of giving evidence for or 
against the prisone/. « The statutes which composed its 
bulk have been consoiidattd ; the punishment of death 
abolished in numerous instances; and the accused has at 
lenr^th obtained the right, heretofore denied him in prose- 
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cutlons for filony, of making his full defence^ by counsel, 
and inspecting the depositions &f those who charged him 
with the crime for which he stands indicted. 

These are the most prominent of the alterations which 
have, within the last ten years, been effected in the English 
law and constitution. It would ill become the Compilers of 
such a work as this, to canvass the policy of any of them. 
Experience will probably show, that, like other human in- 
stitutions, they contain good mixed with evil. But the very 
experience which detects the former, will help to point out 
the true method of correcting it, while the continuance of 
the latter may, and let us trust will, be insured, by that 
willing obedience to existing laws, that steady attachment 
to the constitution, that ch'arity to fellow subjects, and 
loyalty to the Crow\i, which have ever remarkably dis- 
tinguished the English people. ^ 


QUESTIONS. 


What are the six periods in the progress of our laws that are coti* 
*^idered in the foregoing chdipter ? 

With regard to the first of these periods *. Do Ciesar's Commen- 
taries supply any valuable information ? What : 

What is the great parent source here pointed out of the confusion 
and uncertainty in the laws and antiquities of this kingdom ? 

What does the Commentator seek to illustrate, when he speaks 
of the difficulty of iliscerning the changes of the bed of a river, which 
varies its shores by continual decreases and alluvions ? 

What was the influence of the heptarchy upon our laws and 
antiquities ? 

When, by whom, and how was the flrst grea*^ attempt made to 
simplify and systematise the laws and constitution of England ? 

What eflect, upon this arrangement, had the Danish invasion and 
conquest ? 

What part did Edgar take in these affairs ? 

State some of the most remarkr.ble of the Saxon laws. 

What great event dates the commencement of the second period 
of our legal history ? ^ 

What was the flrst of the alterations then effected ? 

What were the forest laws, and w{iat was their effect : 

What great change was effected in the constitution and mode of 
working the courts of justice ? 
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What was ihe effect produced^ by introducing 'the subtleties of 
Norman jurisprudence ? ^ ^ * • 

WhK are the observations made upon this topic by the Com- 
mentator ? • 

What was the last and greatest alteration effected, at this period, 
in our civil and military polity ? 

What line of policy was adopted by Henry I. ? By Stephen ? . 

In what condition was Henry the First's charter, in the time 
of Henry II. ? 

What great legal writer flourished in Uie /eign of Henry II. ? 

What are the four great points to be noticed in the history of the 
reign of Henry 11. ? ^ 

Is there anything worthy of not^ in a legal and constitutional point 
of view, in the reign of Richard I. ? ^ 

What are^the leading features of the reign of John, and Henry 

ni. ? . 

What may be considered as the cGlfl^encem»t of the third 
period of our legal history ? 

What did Sir Matthew Hale remark concerning! 
years of the reign of Edward I. ? 

Can you give ai\, outline of the leadfng reforms originated an# 
carried into effect this Hjng ? 

Did he increase or limit the powers of the Pope, and his Clergy ? 

Did he prescribe any rules to the superior and inferior courts of 
justice } 

What effect had the statutes of Quia Emptores ? ,of Winchester ? 
of Mortmain ? 

Did he do anything towards ameliorating the general methocToT 
legal proceedings ? 

Did he attend to the interests of commerce an3 manufactures ? 

Wliat intemiptnd the progress of juridical improvement from the 
time of Edward I. to Henry VII. ? 

What were Fines, Recoveries, Uses 9 

Do you understand the explanation of the latter term, given in 
the note to page 402 ? 

What was the distinguishing character of the reign of Henry VII. ? 

How did he go to work to obtain these ends "i 

From what reign may the FOURTH^period of our legal history be 
dated ^ ^ 

What was the first great feature of this reign ? 

What were the means by which a fundamental change was then 
cffe<;ted in the laws of property } 
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What ilftlicated -the rapid growth of the commerciri character oi 
the people inctthis reign ? ^ 

What was the state of the royal prerogative in this reign ? ^ 

What remark does the Commentator make \i]>(^n the reign of 
Queen Mary ? Of Queen Elizabeth ? 

What were the ‘ restraining statutes ? ' 

Was any provision made for the relief of the poor in this lattei 
reign ? 

Had this Queen an arbitrary and despotic tendency ? 

Were the importance and power of the commons increased tir 
diminished, during this Veign ? By what means ? 

What were the chief characteristics of the reign of James 1. ? 

Were any attempts made, in this reign, to imir'ove the adminis- 
tration of justice ? 

What were the leading features of the reign of Charles 1. 

From what event is the commencement of the fifth period 
dated ? i ^ 

What was thej.rst grand change effected in the reign of Charles 


What great measure of this reign does the Commentator compare 
y^Jith Magna Charta, and distinguish from it ? How ? 

What other measures of importance dis^nguishe'd this reign ? 

What is the sixth and last period of our legal history, fixed by 
the commentator ? 

Can you give a general account of' the spirit and tendency of the 
legislative ebang^ effected immediately after the revolution of 1688 : 

What are the general conclusions drawn by the Commentator 
ftom the foregoing summary ? 

What are the principal points contained in the continuation of 
Mr. Justice Coleri'dge, from the period of the Commentator, to the 
year 1825 ? 

Have many changes of a general and important description taken 
place during the interval between 1 825 and 1 856 ? 

Give an outline of them. 
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[li i»as hei'ij thought advisable to select and briefly explain some 
of the few terms in the following pages which might appear possessed 
of technical obscb^ity, or b? otherwise difficult to be understood by 
young and non-professional readers.*] * 

Dome-book, [Dom-bec, or Liber Judjgjalis] pp'lfcB, 386. This 
book of lawSf &c. compiled by Alfred, which is now bet, must not be 
confounded with Book, pp. 259, 260, 
rcl censualis Jug?ivei], made in the time of William the Conqueror, 
and now remaining in the^Exchequer, fai{ and legible, containing a i 
siiyvijy of all the lands ju England. The word ** day'"' is added to 
“ Dovt,'*'' not, as hai been Uften supposed, with any allusion to the 
final ^ day of judgment,’ — but to strengthen and improve it ; and 
signifies the judicial decisive record or book of * dooming^ (i. e. de- 
t reeing or dispensing judgment and justice.’ It is by this book that 
the question is to be decided whether lands are ancient Demesne or 
not, and there is no appeal from it. The Conqueror himself submit 
ted to be determined by it. It has been transcribed and printed, * 
for convenience of reference. •• 

CiviLiTER Mortuus, p. 65. The account here given of these 
words explains the origin and force of the phrase * to have and to 
hold for the term of his natural life,* used in those instruments by 
which an estate for life is created. 

PRJSMUNIRE, pp. 83, 138, 180, 317, et passim. This mysterious 
and formidable word seems to be corr^ted from, or apparently sy- 
nonymous with pramoneri [i, e. to be forewarned”], and therefore 
according to the proverb, ** fore-arme4” It is named from the 
words of the writ — Praemunire facias A. B., i, e., * Cause A. B. to 
be forewarned \ that he«^pear before us to answer the contempt 

I # 

• Most, if not all, of the ensuing explanations have been taken, with 
some alterations, from Tomlin's Law Dictionary, <and tlioee portions of 

lll;>1cBtone*s Commentaries which arc not contained in the present volume.* 
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wherewith he stands ciiarged/* ^Thii contempt took its origin from 
the exorbitant power claimed and exercised in England by pope, 
and was originally ranked as an oflFence immediatel5 against the king, 
because it consisted in introducing a foreign power into th^s land 
and creating imperium in imperioj by paying that obedience to papa/ 
process, which constitutionally belonged to the king alone. The 
penalties of preemunire have been since applied to other offences, 
some of which bear more, some less, and some no relation to the 
original offence. Whenever it is said that a person has “ incurred 
the penalties of a pnemunire,’* it is meant to express, that he thereby 
incurs the penalties, which, by the different statutes above mentioned, 
are inflicted for the offences therein described. 

Bankrupt, p. 87. This word is said to be derived from /mnets 
nr banque (i. e. the table or counter of a tradesman)^ and ruptus, 
‘ broken,’ denotr’ng, therefore, one whose shop, or place of trade, is 
broken, or gonr . It is of!ll>ervable that the title of the first English 
stati^^;oncent»'g this offence"^ (for such bankruptcy was originally 
considercS^T^^t Henry VIII., c. 4.) ** against such persons as do 
make bankrupt,” is a literal translation of the French idiom qu% 
font hanque route ' ** 

Lineal AND Collateral Desck^ of th^>own, p. 109. To 
understand this expression, it must be known tliat consanguinity, (or 
kindred) is either lineal or collateral. Lineal consr.,iguinity or kin- 
dred, is that which subsists between persons of whom one is de- 
scended in a « direct ' line* from the other; as between sou and 
father, grandfather, great grandfather, and so upwards, in the direef 
ascending line or between father and son, grandson, great grand- 
son, and so downwards, in the direct descending line. Collateral 
consanguinity, oV kindred, signifies the relation subsisting between 
those who descend from the same stock or anqpslor, but who do not 
decend /rom one another — e, g. Adam had two sons, Cain and Abel ; 
the children of Cain would be related to the children of Abel, as col- 
lateral kinsmen because they all lineally descend from their common 

* The classical reader needs not to be reminded that by the laws of the 
twelve tables, in ancient Uomc,T!t,ikruptcy was treated as a crime ; ** and 
without any distinction of fraud or ujisfortunc, exposed the insolvent debtor 
to the mercy of his creditors, ^who might put him to death., dissect, or 
quarter him^ and distribute his remains among them /” Sec For- 
gUssou’s Hist, of the Roman Uepub. Bk. 1./;. ii. Others, however, du 
not thus understand the language ol^tlie twelve tables, *but consider the 
word “ corptti ” to signify merely the debtor’s estate, property, or effects 
—that it was this which 'might be “cut to pieces” (secari) and divided 

wng his creditors. Sec Adam’s Rom. Aiitiq. 42. 
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ancestor Adam, and all have^ portion of his blood in^their veins, 
which i^akes them * consaiiquineos.' This distinction it is of very great 
importame to kiftw accurately, or the account of the succession to 
the tlyoue of the various kings and queens, given at pages 109, 110, 
cannot be understood. 

Primogenjtitrb, p. 109. ‘ Primo^enitura' signifies, the title^f 
an elder son, or bi'otl)cr, in right of his birth : the reason of which, 
Lord Coke says' is, Qui prior cst tempore^ potior estjure. 

Representation, ib. The doctrine of irpresrntation (i. e. the per- 
sonating another) is fo be thus imdcrstoodf If the ^ father dies 
in the life-time of the grandfather, leaving a son and also a brother, 
the son will inherit the grandfather’s estate, as heir by represenla- 
t\pn ; i. 0 . will stand in his^father’s place ; will personiite him, and 
have all his privileges, tkc. * 

Witten A-GEMOTE, pp. 114, 298. This is a ^mpound Saxon 
word (wirtena, and gemote), signifyi^^g omiventus Mmientium^ h e. a 
convention, or assembly of great men, to advise anj^lissist tht^ing : 
in short, our * partianic?ti.* 

Defeazance (or Defeasance) — Indefeasible ^ pp. 110, 126. — From 
the French defaire^ to defeat or undo. • < 

•f. imitation, pp.^ftO, liy, et passim > A technical word, having 
smcral signification#, but i^the sense here used, a ' limitation* of 
an estate, or of ^he crown — it means, a modification or settlement of 
an estate, determining how long — in wh^ manner—it shall continue, 
either in a given jiossessor, or scries of possessors. ^ 

Postliminium, p. 176. A term taken from the ancient Roman 
law. Captives in war did not properly lose the rights of citizei 
which rights were only suspended, and might be recovered, as it wa^ 
called, jure 2 >ostliminiiy i. e. the right of restoratiflfl^ or return. In 
like manner, if any foreigner, who had obtained the freedom of 
Rome, returned to b?s native city, and again became a citizen of it, 
he ceased to be a Roman citizen. This was called ‘ postliminium^* 
with regard to his own country, and rejectio oivitatis with regard to 
Rome. 

Advowson, 186, et passim , — ‘ Advocatioy signifies the right of 
)trescntation to a church or benefic? ; and he who has this right, is 
called the patron : because those whotpriginally obtained the right 
of presentation to any church, were maintainers of, or benefactors to 
the same ohurgh ; it bei<^ presumed that he who founded the church 
will ' avotVf* [advocabit, will jifitify or maintain an act formerly 
done], and take it ^nto his protection, and be a patron to defend its 
ju%t rights. ^ 

■ Justiciars— Justices, pp. 298, 299, 308, 309, The 
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young readter will obA*rve the .distinction between * Justices,' and 
Judges ' — * Jnsticiarii' and ^ Judices* Hence, ‘ Lord 
not Lord Chief Judge.' The reason is, that the jiSstices are officer^ 
deputed by the King (who is ulHmus judex) to administer j-istice^ 
and to do right by way of judgment. “ They are called justices^ 
because in ancient time the Latin word for a judge vra,s jvstUia : and 
for that he hath his authority bg deputation^ and not jure magis- 
tratus!" — [See p. ir>ti.] 

Tali. i AGE, [or tallngc“\ieillag%um,p. J99, et passim, from the French 
iaitle. This word is metaphorically used for a ])art {or a sliare of 
a man’s substance, carved, or ‘ cut out,' of the whole, paid by way of 
tribute, toll, or tax. Hence, the statut^ of Edwj 1. : Dr lallagw 
non concedendo."' — Sir Edward Coke says, that * tallage ’ is «a 
general word for all ‘ taxes.’ ^ 

MANDAMUS-yjDCTi'Aijw. This is a great jirerogative writ. It 
is, a command, I ABuing in^e King's name from the Court of King’s 
BendJ^only, nhd- directed to any person, corporation, or inferior 
court of judicature, within the King's dominions, requiring, or 
commanding them to do some particular thing therein sperihed, 
which appertains to their office and duty, and which the Court of 
King’s Bench lias previously determincf", or atleast supposes to'^he 
consonant to *ight and justice. It ou^ht to be used on all occasions, 
where the law has established no specific, remedy, and where in 
justice there ought to be one. It takes its name from the operativt* 
word with whkh it commences. 

Quo Warranto— yxwsin*. This is a writ which lies against any 
person or corporation, that usurps any franchise or liberty against 
the King, without good title ; and requires the usurper to show and 
answer to our lord the King ** by what warrant he claims to have, 
use, and enjoy the liberties, privileges, and frai^.chises, in dispute." 


ADDENDUM to p. 55. 


Since the early portions of thib work wore printed off, the Palatine jurisdiction of 
the County Palatine of Durham has been separated from the Bishopric of Durham 
and vested in the crown, by statute 6 & 7 Wm. IV. *• 1». (Passed on the 21 June, 
1 « 36 .) * 








